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PRELIMINARY MATTERS

Before turning to the substantive response to this Court’s Rule to Show cause,

Respondent Montgomery Blair Sibley is compelled to raise preliminary matters which

require adjudication before Respondent can fully respond to the Rule to Show Cause.

Those preliminary matters are:

I. Verified Motion to Disqualify

II. Motion to Dismiss on Speedy Trial and
Vindictive Prosecution Grounds

III. Motion for More Definite Statement

IV. Request for Production of Documents From
Supreme Court

V. Request for Subpoenas Ad Testificatum and
Duces Tecum

VI. Request for Oral Argument and Allocution

VII. Request to Supplement This Response

I. VERIFIED MOTION TO DISQUALIFY

Respondent, Montgomery Blair Sibley, pursuant to 28 U.S.C. §1746 under

penalty of perjury, states and moves to disqualify The Chief Justice, Justice Stevens,

Justice Scalia, Justice Kennedy, Justice Thomas, Justice Ginsburg, Justice Breyer and

Justice Alito from any involvement in the determination of this matter, and states as

follows:

A. FACTS UPON WHICH THE MOTION IS BASED

I believe that these Justices should disqualify themselves in this matter as: (i)



1 “Disqualification of justice, judge, or magistrate judge.”  That section requires
that a “justice, judge, or magistrate judge of the United States” shall disqualify himself
when: “He . . . is a party to the proceeding, or an officer, director, or trustee of a party.”

-2-

their impartiality might reasonably be questioned and (ii) they have – or to me appear

to have – a personal bias or prejudice against me.  The facts and the reasons for this

belief are as follows:

First, in Supreme Court Case Number: 05-459, Justices Breyer, Ginsburg,

Kennedy, Scalia, Stephens and Thomas decided to deny certiorari in a matter in which

they were named Defendants thereby violating the law: 28 U.S.C. §455(b)(5)(i).1  As

such, they demonstrated their willingness to ignore the Rule of Law in order to achieve

an end which was self-serving.

Second, in Supreme Court Case No. 07-6522, I sued Justices Breyer, Ginsburg,

Kennedy, Scalia, Souter, Stephens and Thomas personally for damages upon an implied

cause of action arising from their patent violation of §455(b)(5)(i) in Case No.:05-459.

In that matter, on October 29, 2007, those seven Justices disqualified themselves

pursuant to §455(b)(5)(i).  Though I timely filed a petition for rehearing on November

13, 2007, which was distributed for conference on January 4, 2008, to date – some 821

days later – this Court has failed to rule upon that petition for rehearing.  As such, I

fear that these Justices will use any procedural process to delay and deny me justice as

they have – and are continuing to do so – in 07-6522.

Third, on October 20, 2008, I filed my Third Lawsuit against the present Chief

Justice, Justice Stevens, Justice Scalia, Justice Kennedy, Justice Thomas, Justice



2  Cf: The Securities and Exchange Commission, Title 17 CFR § 201.102(b): “In
any proceeding, a person may be represented by an attorney at law admitted to
practice before the Supreme Court of the United States”; Commission on Civil Rights,
Title 45 CFR § 702.7(2): “counsel shall mean an attorney at law admitted to practice
before the Supreme Court of the United States”; Office of Foreign Assets Control,
Department of the Treasury, Title 45 CFR § 501.704(b)(1): “such counsel must be an
attorney at law admitted to practice before the Supreme Court of the United States”;
Federal Energy Regulatory Commission, Department of Energy; Title 18 CFR § 1.101(j):
“Attorney means an attorney admitted to practice before the Supreme Court of the
United States”; Postal Rate Commission; Title 39 CFR § 3001.6(a): “A person may be

-3-

Ginsburg, Justice Breyer and Justice Alito.  In this Court, that suit was assigned

Supreme Court Case No.: 09-906 and sought, inter alia, forfeiture of their offices as

Supreme Court Justices for failing to meet Article III’s “good behavior” condition

subsequent to continued tenure in office. Without opinion, the Chief Justice, Justice

Stevens, Justice Scalia, Justice Kennedy, Justice Thomas, Justice Ginsburg, Justice

Breyer and Justice Alito disqualified themselves from hearing the matter on March 1,

2010.  Expressly avoiding the obligation to say “what the law is” regarding the obviously

applicable “Rule of Necessity” which I expressly raised to them, once again these

Justices confirmed that the result they desired determines their finding of the issue

before them, not the Rule of Law.  In this instance the Rule of Law would have obligated

this Court to adjudicate this first-impression issue. 

Fourth, on March 11, 2010, the District of Columbia Court of Appeals entered its

order suspending me from the practice of law in the District of Columbia.  On March 15,

2010, I filed a Petition for Rehearing to that Court raising, among other issues, the fact

that I was still a member in good standing with this Court and hence had authority to

practice and was practicing law in the District of Columbia as a consequence.2  Hence,



represented in a proceeding by an attorney at law admitted to practice and in good
standing before the Supreme Court of the United States”; Social Security
Administration; Title 20 CFR § 410.685(a): “Any attorney in good standing who (1) is
admitted to practice before a court of a State, territory, district or insular possession
or before the Supreme Court of the United States”; General Accounting Office; Title 4
CFR § 11.2: “Practice by attorneys. Any person who is a member in good standing of
the bar of the Supreme Court of the United States”; Department of Justice, Title 28.
Part 68:  Rules of practice and procedure for administrative hearings before
administrative law judges in cases involving allegations of unlawful employment of
aliens, unfair immigration-related employment practices, and document fraud; §
68.33(c)(1) An attorney at law who is admitted to practice before the federal courts.

-4-

I argued, the District of Columbia Court of Appeals order was void.

Notably, eleven days later on March 22, 2010, this Court entered its order

summarily suspending me from the practice of law thus relieving the District of

Columbia Court of Appeals of an incompetent order which, reaching beyond their

jurisdiction, arguable subjected that Court to personal liability to which judicial

immunity would not attach.

Thus it is not surprising that I find the timing of the March 22, 2010, order of

this Court curious for I first notified this Court in writing of my Florida Bar suspension

two years earlier on March 14, 2008.  Thereafter, I repeatedly reminded this Court of

the Florida suspension and affirmatively sought commencement of this present

proceeding.  Indeed, on October 23, 2008, I even made a “Motion for Order To Show

Cause Pursuant To Supreme Court Rule 8” to get this Court to commence this

proceeding.  Moreover, this Court had notice of my Florida Bar Suspension by reason

of Supreme Court Cases Nos.:07A925, 08A538, 08-7809, 09-5789, 09-5790, 09-5885, and

09-6121.
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In particular:

1. For all time, I have documented that these eight Justices
have violated the law in 05-459 – a fact which they have
confirmed by their disqualification rulings in 07-6522 and
09-906;

2. Notably, Case 07-6522 still is pending in this Court and if
this Court ever has the intellectual honesty to resolve the
plain conflicts between its holdings in 05-459 and 07-6522,
its intellectual incompetence will be plain for all to see;

3. The ‘bum’s rush” that the district and circuit court gave Case
No.: 09-906 to avoid allowing me to be heard on an
institutional-shattering issue – the reach of Article III’s
“good behavior” requirement – which this Court affirmed by
avoiding the compelling nature of the Rule of Necessity, will
forever brand this Court as judicial tyrants who have
abandoned the constrictor of the Rule of Law and the plain
intent of the Founding Fathers;

4. Waiting over two years to bring this proceeding after prompt
and repeated notice from me and eleven days after my good
standing before this Court became an issue in the District of
Columbia Court of Appeals smacks of retaliatory behavior –
an issue I raise below in my motion to dismiss for vindictive
prosecution.

Upon these circumstances, I believe a realistic appraisal of the psychological

tendencies and human weaknesses of the Justices of this Court makes conferring the

adjudicative powers of this matter on The Chief Justice, Justice Stevens, Justice Scalia,

Justice Kennedy, Justice Thomas, Justice Ginsburg, Justice Breyer and Justice Alito

creates a risk of actual bias or prejudgment that the guarantee of due process – if it is

to be adequately implemented – prohibits.  Thus, disqualification of The Chief Justice,

Justice Stevens, Justice Scalia, Justice Kennedy, Justice Thomas, Justice Ginsburg,

Justice Breyer and Justice Alito is Constitutionally required.



3  “Any justice, judge, or magistrate judge of the United States shall disqualify
himself in any proceeding in which his impartiality might reasonably be questioned.”

-6-

B. RESPONDENT IS ENTITLED TO DUE PROCESS IN THIS
PROCEEDING

This Court has stated: “Disbarment, designed to protect the public, is a

punishment or penalty imposed on the lawyer. Ex Parte Garland, 4 Wall. 333, 380, 18

L.Ed. 366; Spevack v. Klein, 385 U.S. 511, 515.  He is accordingly entitled to procedural

due process, which includes fair notice of the charge. See In re Oliver, 333 U.S. 257, 273.

. . .These are adversary proceedings of a quasi-criminal nature. Cf. In re Gault, 387 U.S.

1, 33.”  In re Ruffalo, 390 U.S. 544, 550-551 (1968)(Emphasis added.).

Moreover, if the Fourteenth Amendment operates to impose due process

obligations upon a state in disbarment proceedings, then clearly this Court is likewise

bound by the Fifth Amendment.  Cf: Schware v. Board of Bar Examiners, 353 U.S. 232,

239, f/n #5 (1957)(“[w]e need not enter into a discussion whether the practice of law is

a ‘right’ or ‘privilege’. Regardless of how the State's grant of permission to engage in this

occupation is characterized, it is sufficient to say that a person cannot be prevented from

practicing except for valid reasons. Certainly the practice of law is not a matter of the

State’s grace. Ex parte Garland, 4 Wall. 333, 379 (Emphasis added).  Just as certain,

the practice before this Court is not a matter of “grace”.

C. RESPONDENT IS ENTITLED TO A FAIR AND IMPARTIAL
TRIBUNAL

Indisputably I am entitled under the Fifth Amendment and 28 U.S.C.§455(a)3 to

the “absolute right” to an impartial and competent tribunal. “The Due Process Clause
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entitles a person to an impartial and disinterested tribunal in both civil and criminal

cases. This requirement of neutrality in adjudicative proceedings safeguards the two

central concerns of procedural due process, the prevention of unjustified or mistaken

deprivations and the promotion of participation and dialogue by affected individuals in

the decision making process.” Marshall v. Jerrico, 446 U.S. 238, 242 (1980).

Indeed, as this Court has noted in  Peters v. Kiff, 407 U.S. 493 (1972): “Moreover,

even if there is no showing of actual bias in the tribunal, this Court has held that due

process is denied by circumstances that create the likelihood or the appearance of bias.”

Accord: In re Murchison, 349 U.S. 133, 136 (1955)(“It is beyond dispute that [a] fair trial

in a fair tribunal is a basic requirement of due process. Fairness, of course, requires an

absence of actual bias in the trial of cases. But our system of law has always endeavored

to prevent even the probability of unfairness.”). 

Here, of course, this Court is acting in a nisi prius capacity as prosecutor, judge,

jury and executioner.  In such circumstances, this Court has recognized:

The contention that the combination of investigative and
adjudicative functions necessarily creates an
unconstitutional risk of bias in administrative adjudication
has a much more difficult burden of persuasion to carry. It
must overcome a presumption of honesty and integrity in
those serving as adjudicators; and it must convince that,
under a realistic appraisal of psychological tendencies and
human weakness, conferring investigative and adjudicative
powers on the same individuals poses such a risk of actual
bias or prejudgment that the practice must be forbidden if
the guarantee of due process is to be adequately
implemented.

Withrow v. Larkin, 421 U.S. 35, 47,(1975).  As detailed herein, I have repeatedly and
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publically challenged the “presumption of honesty and integrity” of this Court serving

as adjudicators – particularly in matters in which some of the Justices of this Court

were named party defendants.  Yet those Justices – ignoring and thus breaking the law

found in the unequivocal Congressional mandate of 28 U.S.C.  §455(b)(5)(i)  – have as

a result removed from themselves that self-serving presumption of “honesty and

integrity”.

Moreover, this case is one in which extreme facts have “created an

unconstitutional probability of bias” which compels disqualification.  Caperton v. A.T.

Massey Coal Co., Inc.,___ U.S. ___ (2009).

As such, The Chief Justice, Justice Stevens, Justice Scalia, Justice Kennedy,

Justice Thomas, Justice Ginsburg, Justice Breyer and Justice Alito must disqualify

themselves from the determination of this matter as based upon the foregoing their

“impartiality might reasonably be questioned.”

D. THE RULE OF NECESSITY COMPELS A FULL AND FAIR
ADJUDICATION

This Court is now faced with the fact that eight Justices of this Court are

constitutionally and statutorily compelled to disqualify themselves from adjudicating

this matter.  And, by my design, this Court cannot invoke the mandatory affirmance of

28 U.S.C. §2109 this time as that statute fails to anticipate this proceeding as there is

no lower court case to affirm.

Of course, the solution lies in United States v. Will, 449 U.S. 200, 213 (1980): “We

therefore hold that §455 was not intended by Congress to alter the time-honored Rule
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of Necessity.”  In Will, this Court, expressly recognizing that though §455 mandated

this Court’s disqualification, nevertheless held:  “And we would not casually infer that

the Legislative and Executive Branches sought by the enactment of §455 to foreclose

federal courts from exercising ‘the province and duty of the judicial department to say

what the law is.’ Marbury v. Madison, 1 Cranch 137, 177 (1803).”  Will at 213.

Likewise here, this Court, if it is to invoke the Rule of Necessity, is now obligated

to “say what the law is” in this matter.  Yet the Rule of Necessity in this case imposes

a burden even greater than that of Marbury v. Madison – it obligates this Court to

accord to me a full and fair evidentiary hearing followed by an opinion that addresses

each and every one of the legal challenges to my suspension by the State of Florida –

something neither Florida nor any of the thirteen other state and federal courts have

heretofore accorded to me.  Otherwise, the biased Justices of this Court can see their

desired result – my public stigmatization and humiliation – by simply ignoring the

significant issues I will be raising in my Response to the Rule to Show Cause.

 Note that the very purpose of §455(a) is to promote confidence in the judiciary

by avoiding even the appearance of impropriety whenever possible. See: S.Rep. No

93-419, at 5; H.R.Rep. No. 93-1453, at 5.  If this Court is allowed to determine this

proceeding when so obviously obligated to disqualify itself without affording to me that

which I am entitled – a full and fair evidentiary hearing – followed by an opinion which

“says what the law is” on each an every issued raised, then the promise of the Rule of

Necessity is voided.  Otherwise, I can rightfully claim that this Court should no longer

enjoy the “confidence in the judiciary” that is its sole basis for respect from the citizens
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of these United States.

Accordingly, this Court must invoke the Rule of Necessity and proceed to a merits

determination of this matter after allowing oral argument to me and issuing an opinion

addressing each of the legal points I will raise.

In conclusion, I move to disqualify The Chief Justice, Justice Stevens, Justice

Scalia, Justice Kennedy, Justice Thomas, Justice Ginsburg, Justice Breyer and Justice

Alito from any involvement in the determination of this matter.  Nonetheless,

recognizing the obligation for those Justices to disqualify themselves, I realized that the

Rule of Necessity must be invoked to resolve this matter.  Yet I maintain that in order

to maintain “confidence in the judiciary”, that invocation of the Rule of Necessity

obligates this Court to fully and with intellectual honesty address each and every point

I will raise both herein and in the Response to the Rule to Show Cause.

II. MOTION TO DISMISS ON VINDICTIVE PROSECUTION AND SPEEDY TRIAL
GROUNDS

Respondent maintains that this Court is obligated to dismiss this matter under

either or both vindictive and/or speedy trial grounds.

A. VINDICTIVE PROSECUTION GROUNDS

As noted above, this is a “quasi-criminal” proceeding.  In re Ruffalo at 550.  As

such, “vindictive prosecution” here would violate “due process.”  Moran v. Burbine, 475

U.S. 412, 466 (1986). Thus, as here, when the facts suggest “a realistic likelihood of

`vindictiveness” this Court has deemed it necessary to apply the “prophylactic rule of

Pearce in order to discourage retaliation by the State for the defendant's exercise of his
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procedural right.”  United States v. Hollywood Motor Car Co., Inc., 458 U.S. 263, 268

(1982).

The “realistic likelihood of vindictiveness” here is first evidenced in the timing

of the Rule to Show Cause issued on March 22, 2010, but not mailed to the Respondent

until April 3, 2010, thirteen (13) days later and curiously, a Saturday: a day when the

Court is not open..  (See Exhibit “A” attached.)  Clearly, person or persons unknown at

the Supreme Court were playing procedural games to deprive Respondent of thirteen

(13) of the forty (40) days Respondent was granted.

Additionally, it was not until Respondent brought to the attention of the D.C.

Court of Appeals his “good standing” in this Court that this Court, eleven days later,

finally instituted these proceedings.

Finally, in what appears to be an attempt to foreclose Respondent’s sole basis for

making a living as an attorney, this Court is acting now to impose further economic

harm on Respondent.  Cf.: Supreme Court Case No.: 09-738.

Just as this Court has recognized in United States v. Russell, 411 U.S. 423 (1973), that

it might “some day be presented with a situation in which the conduct of law

enforcement agents is so outrageous that due process principles would absolutely bar

the government from invoking judicial processes to obtain a conviction”, so to this Court

must recognize that when its own conduct is so “outrageous” those same principles bar

disbarment of Respondent.  Id. at 431-32.  Cf.: (United States v. Morrison, 449 U.S. 361

(1981)(The possibility of a dismissal for a Sixth Amendment violation in the event that

facts show “demonstrable prejudice, or substantial threat thereof.”).



4 “Many of the same considerations that impel judicial protection of the right to
a "speedy trial" in criminal cases or implementation of civil decrees with all
deliberate speed are not inapposite in agency deliberations. Those situations
generally involve protection of constitutional rights, but delay in the resolution of
administrative proceedings can also deprive regulated entities, their competitors or the
public of rights and economic opportunities without the due process the Constitution
requires.” MCI Telecommunications Corp. v. F. C. C., 627 F.2d 322, 341 (D.C. Cir.
1980)(Footnotes omitted, emphasis added.)  Accord: Dickey v. Florida, 398 U.S. 30, 54
(1970) (Brennan, J., concurring; citation omitted)(“Society's interest in avoiding undue
delay in criminal trials stems from a general presumption that governmental delay is
unfair: "Despite the difficulties of proving, or disproving, actual harm in most cases,
it seems that inherent in prosecutorial delay is 'potential substantial prejudice' . . . .");
Smith v. Illinois Bell Tel. Co., 270 U.S. 587, 591 (1926) ("(p)roperty may be as
effectively taken by long-continued and unreasonable delay in putting an end to
confiscatory rates as by an express affirmance of them.").
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As such, given the“realistic likelihood of `vindictiveness” by this Court and the

fact that this Court has not seen fit for over two (2) years to institute these proceedings,

this matter must be dismissed for vindictive prosecution.

B. SPEEDY TRIAL GROUNDS

While it is doubtlessly true that: “The constitutional right to a speedy trial in

criminal cases has no application to civil proceedings”, this Court has held that:

“Disbarment, designed to protect the public, is a punishment or penalty imposed on the.

. . . These are adversary proceedings of a quasi-criminal nature.”  In re Ruffalo, 390 U.S.

544, 550-551 (1968).  Accordingly, some aspect of speedy trial rights must attach to this

disciplinary proceeding.  Indeed, while the constitutional right to speedy trial in

attorney disciplinary proceedings has never been expressly addressed, analogous

situations abound compelling this Court to recognize the delay here has frustrated the

assertion of Respondent’s rights and damaged him immeasurably.4
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Here, the allegations were brought to the Florida Bar’s attention in December

2002.  Given that this Court has an obligation to review those allegations de novo, the

delay in commencing that review in this Court with deliberate speed has been breached.

Accord: Selling v. Radford, 243 U.S. 46, 49 (1917)(“Thus defining what is open to our

consideration, we think we ought not to foreclose the subject on the answer made to the

rule to show cause in the proceeding which is now before us, but that an opportunity

should be afforded the respondent, confining himself to the propositions stated, if he is

so advised, to file the record or records of the state court within thirty days from this

date with permission by printed brief, considering the record intrinsically, to

point out any ground within the limitations stated which should prevent us

from giving effect to the conclusions established by the action of the Supreme

Court of Michigan which is now before us, as we have seen, as part of the petition we

are now considering. (Emphasis added).”)

Hence, those same allegations are now being brought for review in this Court

some two thousand, seven hundred (2,700) days or eight (8) years later.  Moreover, this

Court had actual notice of Respondent’s suspension two years earlier on March 14,

2008.

In Klopfer v. North Carolina, 386 U.S. 213, 223 (1967), where the government's

delay in the prosecution for criminal trespass of a civil rights demonstrator was found

to be unjustified under the Constitution's speedy trial clause, this Court noted that the

right to quick resolution of controversies “has its roots at the very foundation of our

English law heritage. Its first articulation in modern jurisprudence appears to have



5 Regarding the application of the constitutional speedy trial right at least in
quasi-criminal administrative proceedings, see Goldman, Administrative Delay and
Judicial Relief, 66 Mich.L.Rev. 1423, 1436-39 (1978).
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been made in Magna Carta (1215), wherein it was written, ‘We will sell to no man, we

will not deny or defer to any man either justice or right’ . . . .”5

Here Respondent has been significantly harmed by the delay.  Factual issues

have become clouded due the passage of time.  Documents are no longer available.  On

a professional level, the suspension-without hearing of Respondent has caused

Respondent to lose employment from those seeking representation before this Court.

Last, and perhaps the explanation for the delay by this Court, is the stress that this

constant Damocles Sword hanging over Respondent’s head for over eight years this

proceeding represents.  To commence this proceeding now implicates the Eighth

Amendment’s cruel and unusual punishment prohibition.

Accordingly, for delay in commencing and resolving this matter, this matter must

be dismissed.

III. MOTION FOR MORE DEFINITE STATEMENT

Plainly, Respondent is entitled to “notice” of the charges against him.  Accord: In

re Oliver, 333 U.S. 257, 273 (1948)(“A person's right to reasonable notice of a charge

against him, and an opportunity to be heard in his defense – a right to his day in court

– are basic in our system of jurisprudence, and these rights include, as a minimum, a

right to examine the witnesses against him . . .”)

Here, all the “Rule to Show Cause” states is that: “As you have been suspended
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from the practice of law by the Supreme Court of Florida, you are ordered to show

cause, within 40 days from March 22, 2010, why you should not be disbarred from the

practice of law in this Court.”

Notably, by its own Rule 8.2, this Court may only “take any appropriate

disciplinary action against any attorney who is admitted to practice before it for conduct

unbecoming a member of the Bar or for failure to comply with these Rules

or any Rule or order of the Court.”

Thus, Respondent seeks a more definite statement as to whether the Court is

proceeding against him under a theory that: (i) Respondent has engaged in “conduct

unbecoming” or (ii) has failed to comply with the Rules or Orders of this Court, and if

so, which Rules or Orders.

IV. REQUEST FOR PRODUCTION OF DOCUMENTS FROM SUPREME COURT

In Wardius v. Oregon,  412 U.S. 470, 474 (1973) this Court recognized that:

“Although the Due Process Clause has little to say regarding the amount of discovery

which the parties must be afforded . . . it does speak to the balance of forces between the

accused and his accuser.”

Likewise in Greene v. McElroy, 360 U.S. 474, 496-497 (1959), this Court stated:

Certain principles have remained relatively immutable in
our jurisprudence. One of these is that, where governmental
action seriously injures an individual, and the
reasonableness of the action depends on fact findings, the
evidence used to prove the Government's case must be
disclosed to the individual so that he has an opportunity to
show that it is untrue. While this is important in the case of
documentary evidence, it is even more important where the
evidence consists of the testimony of individuals whose
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memory might be faulty or who, in fact, might be perjurers
or persons motivated by malice, vindictiveness, intolerance,
prejudice, or jealousy. We have formalized these protections
in the requirements of confrontation and cross-examination.
. . . This Court has been zealous to protect these rights from
erosion. It has spoken out not only in criminal cases . . . , but
also in all types of cases where administrative and
regulatory actions were under scrutiny.

By analogy, just as evidence of “used to prove the Government's case must be

disclosed to the individual” so too must evidence in the possession of the government

be disclosed if such evidence would assist an individual in his defense.  Accord: In Brady

v. Maryland, 373 U.S. 83 (1963) this Court held that withholding exculpatory evidence

violates due process “where the evidence is material either to guilt or to punishment.”

Accordingly, first in support of his allegation of vindictive prosecution and speedy

trial violations, Respondent requests all documents in the possession of this Court

related to any and all communications involving the notification of the Court of

Respondent’s Florida Bar suspension and the Court’s decision to commence this

proceeding two years later on March 22, 2010.  Respondent expects this evidence to

support his above motion to dismiss.

Second, Respondent seeks production of the “dossier” on Respondent that

doubtlessly exists in the Supreme Court given the numerous cases he has filed in and

against the Supreme Court.  That “dossier” Respondent believes will further support

his claim of hostility and bias by members of this Court towards him.

V. REQUEST FOR SUBPOENAS AD TESTIFICATUM AND DUCES TECUM

By its own rules, this Court is obligated to hold an evidentiary hearing before



6 Judges Gerald B. Cope, Jr., David M. Gersten, Melvia B. Green,  Mario P.
Goderich, of Florida Third District Court of Appeal, Alan R. Schwartz, Former Judge
Third District Court of Appeal, and their legal counsel, Joanne Sargent and Maxine
Cohen Lando, Judge, 11th Judicial Circuit.
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deciding this matter when facts are in dispute.  Rule 8.2 “After reasonable notice and

an opportunity to show cause why disciplinary action should not be taken, and after

a hearing if material facts are in dispute . . .”

Here, significant facts are in dispute thus mandating a hearing.  In particular,

those facts are: (i) the demonstrable bias and hostility of the Florida Judges who

entered the orders which formed the basis for the Florida Bar suspension, and (ii) the

lack of record evidence for the Florida Family Court order contempt order.

Significantly, as will be more fully detailed in his Response to the Rule to Show Cause,

Respondent was denied the right to obtain this basic evidence to refute the allegations

of the Florida Bar against him.

Accordingly, Respondent first requests Supoenas Testificatum and Duces Tecum

seeking the depositions of the judges and their legal counsel who had issued the orders

upon which the Florida Bar sought discipline so that he can establish their bias and

hostility towards Respondent.6

Second, Respondent seeks Subpoenas Duces Tecum to the Florida Bar as follows:

Request #1: All documents related every instance when the
Florida Bar has disciplined a member for the Florida Bar for
violation of Rule 4-8.4(h) of the Rules Regulating the Florida
Bar (failing to pay child support) – The selective prosecution
of Respondent by the Florida Bar is a central affirmative
defense in this matter and as such the relevance of the
disposition of similarly situated respondents is relevant.
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Request #2: All documents related every instance when the
Florida Bar  has disciplined a member for the Florida Bar for
violation of Rule 4-3.1 of the Rules Regulating the Florida
Bar (filing “meritless” litigation) – see #1 above.

The requests are particularly relevant – and notably denied to Respondent by the

Florida Supreme Court – as: (i) there is no reported decision sanctioning an attorney in

Florida as Respondent was sanction here for alleged “frivolous” filings and (ii) since the

amendment in 1995 to the Florida Bar Rules to include Rule 4-8.4(h), there has been

no reported sanctioning of an attorney for violating this Rule regarding failure to pay

child support.  Accordingly, how the Florida Bar has treated other similarly situated

attorneys is clearly relevant to Respondent’s defense to the Rule to Show Cause.

Respondent has maintained that he was being punished by the Florida Bar for asserting

his rights as a parent and challenging the complete lack of accountability of judicial

actors.  Cf.: Bordenkircher v. Hayes, 434 U.S. 357 (1978).(“To punish a person because

he has done what the law plainly allows him to do is a due process violation of the most

basic sort, . . . and for an agent of the State to pursue a course of action whose objective

is to penalize a person's reliance on his legal rights is ‘patently unconstitutional.”)

For these reasons, this Court must allow pre-hearing discovery.

VI. REQUEST FOR ORAL ARGUMENT AND ALLOCUTION

Respondent requests – and believes it is his inalienable right under the Fifth and

Sixth Amendments of the United States Constitution – to a “hearing” and oral

argument on the Rule to Show Cause given the complicated nature of the facts and the

value that such an argument would provide to a fair resolution of the issues herein.
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See: Londoner v. Denver, 210 U.S. 373 (1908)(“On the contrary, due process of law has

never been a term of fixed and invariable content. This is as true with reference to oral

argument as with respect to other elements of procedural due process. For this Court

has held in some situations that such argument is essential to a fair hearing.”); Federal

Communications Commission v. WJR, The Goodwill Station, Inc.,  337 U.S. 265, 276

(1949)(“Without in any sense discounting the value of oral argument wherever it may

be appropriate or, by virtue of the particular circumstances, constitutionally required

. . .” (Footnote Omitted).)

Moreover, in this quasi-criminal matter, Respondent is entitled to allocution prior

to this Court passing judgment.  Addressing the historical basis Federal Rules of

Criminal Procedure, Rule 32(a), this Court stated:

[Rule 32(a)’s] legal provenance was the common law right of
allocution. As early as 1689, it was recognized that the
court’s failure to ask the defendant if he had anything to say
before sentence was imposed required reversal. See
Anonymous, 3 Mod. 265, 266, 87 Eng.Rep. 175 (K.B.). Taken
in the context of its history, there can be little doubt that the
drafters of Rule 32(a) intended that the defendant be
personally afforded the opportunity to speak before
imposition of sentence.

Green v. United States, 365 U.S. 301 (1961).  Indeed, in the non-criminal context of

contempt of court, the right to allocution has likewise been recognized and preserved

by this Court.  See:  Groppi v. Leslie, 404 U.S. 496, 502 (1972).

As such, before this Court imposes any discipline upon Respondent, oral

argument and allocution must be afforded to him.

VII. REQUEST TO SUPPLEMENT THIS RESPONSE
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The determination of the above six (6) matters may well raise arguments that

Respondent will want to present to the Court.  Accordingly, in order to accord

Respondent a “meaningful” hearing, Respondent requests leave to file a Supplement to

this Response upon the Court’s determination of these above five (5) matters.
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RESPONSE TO RULE TO SHOW CAUSE

Respondent, Montgomery Blair Sibley, responds to the Court’s March 22, 2010,

Rule to Show Cause and states as follows:

SUMMARY OF ARGUMENT

First, the disciplinary procedure in Florida was so lacking in opportunity to be

meaningfully heard before a competent and impartial tribunal as to constitute a

deprivation of due process so severe as to preclude imposition of reciprocal discipline in

this Court.

In particular:

(i) the Florida Bar disciplinary proceeding is a “quasi-
criminal” matter and thus had to be accorded the substantial
procedural rights attendant thereto, including, inter alia, the
right to a speedy trial and to be charged only upon sworn
allegations;

(ii) the failure to permit Respondent to confront his
accusers and call witness in his defense coupled with the
denial to him of the right to obtain documents violated the
Fifth and Sixth Amendments;

(iii) the striking of Respondent’s affirmative defenses
denied Respondent a meaningful opportunity to be heard;

(iv) the refusal of the Florida Bar Referee to continue the
Final Disciplinary Hearing was an egregious abuse of
discretion by the Referee;

(v) the Florida Bar Referee’s verbatim adoption of the
Florida Bar’s proposed Final Disciplinary order was plain
error;

(vi) Respondent was denied a fair and impartial
competently constituted tribunal.
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Second, there was such an infirmity of proof in Florida to establish the alleged

misconduct of Respondent as to give rise to the clear conviction that this Court could

not, consistent with its duty, accept as final the conclusion on that subject. 

In particular:

(i) Respondent did not violate Florida Bar Rule 4-8.4(h)
by failing to pay Family court-ordered child support – he was
unable to pay the amounts ordered as the record clearly
established and the Florida Appellate court recognized; and

(ii) Respondent did not violate Florida Bar Rule 4-3.1 as
none of his filings were “frivolous” and the Florida Appellate
court order to that end fails to even mention that phrase.

Last, there are other grave reason which should convince this Court that to allow

the natural consequences of the Florida Supreme Court  judgment to have their effect

would conflict with the duty which rests upon this Court not to disbar except upon the

conviction that, under the principles of right and justice, its is constrained so to do.

Accordingly, this Court must enter its finding that Respondent has not engaged

in conduct unbecoming an officer of this Court.

STATEMENT OF THE CASE AND OF THE FACTS

I. INTRODUCTION

This Court apparently seeks to impose pursuant to Rule 8.2 disciplinary action

against Respondent: “for conduct unbecoming a member of the Bar” as Respondent was:

“suspended from the practice of law by the Supreme Court of Florida.”  That Florida

suspension of Respondent rested solely upon two grounds: (i) failure to pay child

support in violation of Florida Bar Rule 4-8.4(h) and (ii) filing “meritless” litigation in
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violation of Florida Bar Rule 4-3.1. 

Thus, the sole facts upon which the Florida Bar Complaint against Respondent

which resulted in his suspension for three years on March 7, 2008, rests are one Florida

circuit court order and one Florida district court order.  Notably, no client complaint,

breach of trust nor criminal behavior was alleged against Respondent.  Instead, the

Florida Bar complaint was based solely upon Respondent seeking his right to the

custody of his minor children and vigorously and properly pursuing that right through

the Florida courts.

Thus, the Constitutionally-mandated fair review of the facts of the Florida

Family  Court, Appellate Court and Florida Bar Disciplinary proceedings indisputably

reveals the procedural and substantive errors which bar reciprocal discipline here.

II. BACKGROUND

Respondent’s was divorced from his former Wife in a final judgment of dissolution

which was granted on September 20, 1994.   Respondent was designated at that time

in that final judgment as the “primary residential custodian” of three minor children

of that marriage.

On May 14, 1998, the Florida Family Court entered an agreed order on removing

the minor children from Miami-Dade County which required solely that Respondent

give Respondent’s Ex-Wife forty-five (45) days written notice prior to removing the

children from Miami-Dade County.

On March 29, 2000, Respondent gave written notice pursuant to that court order

to Respondent’s Ex-Wife that he intended to relocate to the Washington D.C. area.  In
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early June 2000, Respondent did relocate and has been domiciled and resided there

since that time.

Some 120 days after that March 29, 2000, notice, Respondent’s Ex-Wife filed on

July 27, 2000, an “Emergency Motion for Temporary Primary Physical Residence of the

Minor Children and To Allow Minor Children To Be Enrolled in Private Schools and

Prohibiting the Removal of the Children to Washington D.C.”  After numerous delays,

Judge Lando finally set for conclusion the hearing on the “Emergency Motion” for

September 24, 25 and 26, 2001 – over 1½  years later.  During that time, Respondent

was only allowed to see his children for seven days.

One week after his ex-wife’s emergency motion was filed, on August 4, 2001,

Respondent filed his Supplemental Petition for Modification of Child Support. That

Supplemental Petition sought relief from the terms of the Marital Settlement

Agreement between the parties that (i) Respondent pay $4000/month in support if he

relocated from Miami and (ii) Respondent pay all the educational expenses of the

children.   The basis for the Supplemental Petition was that due to Respondent’s

inability to secure employment as an attorney and the birth of a child by a subsequent

marriage, there had been a sufficient, material, involuntary and permanent in nature

change in his financial circumstances warranting a modification.  Significantly, though

part of the subsequent hearings, Judge Lando never entered an order on that

Supplemental Petition for Modification.

At the conclusion of the hearings on the motion for temporary custody held on

September 26, 2001, as Respondent’s Ex-Wife had not finished presenting her direct
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case – though having hearings on October 23, 2000, December 15, 2000, September 24,

25 and 26, 2001, to do so – the matter was adjourned by Judge Lando to October 8,

2001.

On October 8, 2001, Respondent’s Ex-Wife finally rested her case.  Hence, after

waiting 438 days to present his case in the half day allotted to him by Judge Lando,

Respondent was able to in minimal form present his case.  Thereafter, Judge Lando

gave the parties two weeks to submit proposed findings of facts and law.

On December 15, 2001  – Five Hundred Six (506) days after the filing of the

“Emergency Motion”,  Judge Lando finally entered her Order on Emergency Motion for

Temporary Custody of the Minor children.  Those children had been residing with the

Respondent’s Ex-Wife since July 2000 without benefit of a court order permitting a

change in custody until this order was entered on December 15, 2001. Noteworthy is

that the order entered by Judge Lando was identical to the proposed order submitted

by Respondent’s Ex-Wife’s Counsel.

In January, 2002, Respondent’s Ex-Wife filed two motions for contempt relating

to enforcement of the marital settlement agreement between the parties relating to

child support.  The first sought payment of $4,000/month in child support from July

2000 until the present pursuant to the terms of the Martial Settlement Agreement

between the parties which they – and notably not the court – had determined  in July

1994 was an appropriate amount given the parties relative financial circumstances at

that time.

The second motion for contempt sought enforcement of the terms of the Marital
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Settlement Agreement between the parties which required that Respondent pay 100%

of the children’s educational expenses.

On June 4, 5, 6, 7, 2002, Judge Lando held and then adjourned until July 1, 2002,

the trial on the pending motions related to final child custody, support and modification

of Respondent’s obligations under the Marital Settlement Agreement.

At the conclusions of the hearings on July 1, 2002, Judge Lando – without

making her intentions known on the record – ordered counsel to submit proposed orders

and written closing arguments by July 19, 2002.   Respondent timely submitted his 52

page proposed findings of fact and conclusions of law.  On July 26, 2002, after having

the benefit of receiving and reviewing Respondent’s proposed findings, counsel for

Respondent’s Ex-Wife belatedly submitted her proposed orders. 

 On August 5, 2002, some 692 days after the commencement of the hearings

which formed the basis for Judge Lando’s rulings on the motion to transfer custody and

contempt, Judge Lando signed the proposed order granting Respondent’s Ex-Wife’s

motion for contempt. 

Most conspicuously,  it is indisputable that Judge Lando entered verbatim, the

proposed order of Respondent’s Ex-Wife’s Counsel on the contempt motion.

Judge Lando adopted Respondent’s Ex-Wife’s counsel’s findings verbatim and

ordered Respondent (i) to pay $100,000 for past due child support and (ii) remain

current on his child support of $4,000 per month.  Next, Judge Lando found that the

Respondent “at all times from May 2000 had the present financial ability to pay but

willfully or intentionally failed and refused to do so and wilfully violated the Order of



7 Not one single fact or legal position of Respondent’s from his 52 page proposed
findings of fact and conclusions of law was – understandably – included in
Respondent’s Ex-Wife’s counsel’s proposed orders adopted verbatim by Judge Lando.
Among those conspicuously absent facts which Judge Lando failed to recognized in her
adopted order that Respondent had demonstrated without refutation by Respondent’s
Ex-Wife were:

! Respondent had remarried and had another child imposing a new set of
financial obligation upon him;

! Respondent had lost his job as an attorney and after diligent search was
unable to find comparable employment;

! Respondent has and continues to pay the medical expenses of the
children and life insurance for their benefit on himself; a sum in excess
of the child support guidelines;

! Respondent made his motion for modification of his support obligations
some six months prior to the motions for contempt, thereby undercutting
a finding of wilful non-compliance as found by Judge Lando in her
contempt orders;

! Respondent was employed in a family-owned start up business which has
yet to predictably turn a profit in its first year though it is a viable
company manufacturing custom made goods for, among others, White
House Communications, C-SPAN, the Smithsonian and various branches
of the military.
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this Court.”  The Court then sentenced Respondent to Ninety (90) days in the Dade

County Jail beginning January 1, 2003, unless he paid the specified amounts by

December 1, 2002.7

On August 27, 2002, Respondent filed his notice of appeal of the above orders.

That appeal was assigned Case No.: 3D02-2308 by the Florida Third District Court of

Appeal.

Notwithstanding that Respondent was given until January 1, 2003, to pay the
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ordered $275,000, Judge Lando incarcerated Respondent for “indirect contempt” on

November 22, 2002, upon her finding that Respondent “continues to 1) have the ability

to pay the past due child support (of $100,000), and 2) that he is willfully refusing to

pay his child support obligation.”   Patently, this action by Judge Lando was to put the

“squeeze” on Respondent given the pending Thanksgiving and Christmas holidays and

his four year old son’s upcoming December birthday.

The following day, November 23, 2003, Respondent filed a notice of appeal with

the Florida Third District Court of Appeal of the November 22, 2002, Family Court

order which was assigned Case No. 3D02-3171.

On December 23, 2003, two judges of the Florida Third District Court of Appeals

– Alan R. Schwartz and Mario P. Goderich – entered the majority opinion in Sibley v.

Sibley, Case No. 3D02-3171, 833 So.2d 847 (Fla. 3d DCA 2002)  affirming Respondent’s

incarceration “for indirect contempt,” holding remarkably and without a single basis of

fact in the record-on-appeal that: (i) “the record shows substantial assets, although

admittedly not in the purge amount, in his [Respondent’s] own name” and (ii)

Respondent “may command, simply by asking, the payment of the purge amount

through his very wealthy father. . .”

In the dissenting opinion the Honorable Judge Cope, pointed out that the holding

of the majority that Respondent’s “very wealth father” can pay was issued by the

majority based on the “`tipsy coachman’ doctrine, or `right for the wrong reason’ rule”

for which there was no factual support in the record.   Notably, though this appeal of

Judge Lando’s orders resulted in a de facto reversal of the conclusion that Respondent
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willfully failed to pay child support, the Florida Bar omitted this appeal from its

Complaint.

Subsequently, Respondent took another appeal to the Third District Court of

Appeal which was assigned Case No.: 3D03-2083.  The second count of the instant

Complaint arises from that portion of the opinion in that matter which held in pertinent

part: 

The former wife contends that the husband's appeals have
repeatedly been shown to be without merit and have
constituted an abuse of the legal process. Upon consideration
of the motion, the former husband's response filed January
5, 2004, and after review of this court's files, we agree. . .
.The former husband has served as an unending source of
vexatious and meritless litigation. This has caused needless
consumption of resources by the court system and needless
expense to the former wife. Awards of attorney's fees have
not served as a deterrent, as the former husband has not
paid them.  We conclude that the standards of Lussy are
met. We have considered the criteria set forth in the Safir
decision and conclude that those are met as well. We
therefore prohibit the former husband from further
self-representation in this court.

On November 12, 2004, Father made a motion for rehearing challenging the panel to

cite even one case brought before it in which Father  was deemed to have filed –either

by the Court or Respondent – a frivolous, abusive or incomprehensible pleading.

Notably, in denying the motion for rehearing, the panel was unable and/or refused to

so do.

III. COURSE OF PROCEEDINGS BELOW

A. THE DISCIPLINARY COMMITTEE HEARINGS

On November 22, 2002, Judge Lando – who apparently couldn’t wait to report her
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premature incarceration of Petitioner to the Florida Bar – wrote a letter to the Florida

Bar reporting her “finding” of contempt of Respondent – five weeks before the January

1, 2003, deadline to purge the terms of her August 5, 2002, order.  As a result, the

Florida Bar assigned that complaint TFB File No. 2005-00,557(2B) alleging failure to

pay child support.

Delaying the matter apparently to allow the process to be the punishment – and

with full knowledge that the State of Maryland would not admit Respondent to practice

as long as there was a disciplinary proceeding pending in Florida – it was not until (i)

November 5, 2005 when the Grievance Committee found probable cause and (ii)  July

12, 2006, that the Florida Bar filed the instant complaint – a delay of One Thousand

Three Hundred Twenty Eight (1,328) days from Judge Lando’s contrived complaint to

filing of the first count of the instant Complaint on TFB File No. 2005-00,557(2B).

The Second Count of the Complaint which alleges a violation of Rule 4-3.1

(Meritorious Claims) arose from the Complaint of Respondent’s Former Wife’s attorney

filed with the Florida Bar in early December 2004 arising from the November 4, 2004

opinion in Sibley v. Sibley, 885 So.2d 980 (3rd DCA 2004) in which the Court found that

Respondent was “a source of vexatious and meritless litigation.”   That matter was

assigned TFB File No. 2003-00,597(2B).  Again, making the process the punishment,

it was not until (i) December 1, 2005 that the Grievance Committee found probable

cause and (ii) July 12, 2006, that the Florida Bar filed the instant complaint – a delay

of Six Three Hundred Fifteen (615) days from the complaint to filing of the second count

of the Complaint arising from TFB File No. 2003-00,597(2B).



8 Judges Gerald B. Cope, Jr., David M. Gersten, Melvia B. Green,  Mario P.
Goderich, of Third District Court of Appeal, Alan R. Schwartz, Former Judge Third
District Court of Appeal and Maxine Cohen Lando, Judge, 11th Judicial Circuit.

9 It was remanded on September 11, 2006, a delay of Forty Six (46) days which are
the only delays attributable to Respondent in this matter which is, as of September 1,
2007, One Thousand Seven Hundred Forty Four (1,744) days old.
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B. THE LEON COUNTY REFEREE

Continuing the pattern of using the nuisances of procedure to inflict punishment

through process prior to adjudication, Justice Lewis of the Florida Supreme Court in an

order dated July 27, 2006, referred the disciplinary matter to the Circuit Court of Leon

County for assignment of a Referee. This “assignment” was done without an iota of

factual support in the Complaint permitting venue in Leon County and was plainly

incompetent under Florida Bar Rule 3-7.6(d). Subsequently, the Honorable Judge John

E. Crusoe was appointed to act as Referee in this matter.

On July 15, 2006, Respondent served and filed his Notice of Depositions Duces

Tecum and of Production from Non-Parties” seeking the depositions of the judges who

had issued the order upon which solely the Florida Bar sought discipline.8  The Florida

Bar gratuitously moved to quash the depositions.

On July 27, 2006, Respondent properly removed the Complaint to federal court

pursuant to 28 U.S.C. §1441.9

Notwithstanding the removal, on August 7, 2006, and again on August 14, 2006,

the Referee – who knew such removal as he was served with a copy of the removal

petition – proceeded to adjudicate the removed matter and entered ex parte orders



10 “[The state] court shall proceed no further unless and until the case is
remanded.” 
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quashing the depositions.  Additionally, on August 30, 2006, the Referee set a case

management conference for September 14, 2006, to “set dates for exchanging witness

lists, completing discovery and setting a Final Hearing.”

This activity of the Referee was done notwithstanding the clear prohibition under

the “supremacy clause” against the Referee proceeding contained in 28 U.S.C.

§1441(d).10

On September 15, 2006, Respondent filed his (i) Answers and Affirmative

Defenses to the Complaint, (ii) his “First Omnibus Motion” seeking, inter alia, a change

in venue and (iii) motion to compel production of documents previously requested from

the Florida Bar.

On September 20, 2006, notwithstanding the pending motion to change venue,

the Referee entered his order denying Respondent’s “First Request for Issuance of

Subpoenas Duces Tecum” seeking the depositions of the afore-mentioned judges.  On

September 26, 2006, Respondent promptly filed his “Motion to Re-Consider Order

Denying Respondent’s First Request for Issuance of Subpoena Duces Tecum”.

On October 3, 2006, as the Florida Bar couldn’t not raise a single argument in

opposition to the motion to transfer venue and thus did not object, the Referee granted

Respondent’s motion to change venue to Miami-Dade County, the only permissible

venue under Florida Bar Rule 3-7.6(d).



11 Putting the initial resolution of this matter at One Thousand Six Hundred
(1,600) days since the initial complaint by Judge Lando.

-33-

C. THE MIAMI-DADE COUNTY REFEREE

Pursuant to Justice Lewis’ order of October 4, 2006, the Florida disciplinary

matter was then transferred to Miami-Dade County.  The appointment of the Honorable

Orlando A. Prescott as the successor-Referee was made on October 11, 2006, by 11th

Circuit Chief Judge Farina.  According to this Court’s order of October 4th, the Referee

was ordered to: (i) conduct a case management conference within sixty (60) days, to wit,

December 10, 2006, and (ii)  to issue his Report by April 9, 2007.11

On September 1, 2006, the Florida Bar moved to strike Respondent’s Affirmative

Defenses.  On December 15, 2006, without affording Respondent an opportunity to be

heard in opposition, the Referee granted the motion and – commencing a pattern and

practice of the Referee – signed the Florida Bar’s proposed order without prior comment

by Respondent on that order.

The next event is clouded due to ex parte discussions between the Referee and

counsel for the Florida Bar, but on December 18, 2006, again without prior

consultation with Respondent, the Florida Bar noticed a “Telephone Status Conference”

for January 2, 2007.  At that hearing, the Case Management Conference to “establish

a schedule for the proceedings” was set for January 23, 2007 – notably Forty Five (45)

days after the Florida Supreme Court’s order requiring such a hearing by December 10,

2006.

On January 16, 2002, the Referee entered an order granting Respondent’s motion
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to reconsider the issuance of subpoenas for the afore-mentioned judges.

At the conclusion of the January 23, 2007, hearing, the Referee requested further

briefing on Respondent’s First Request for Issuance of Subpoenas Duces Tecum filed on

September 16, 2006.  Full briefing was accomplished by the parties and non-parties as

ordered by February 15, 2007.

Either prior to or after the hearing on January 23rd, the Referee – despite asking

the parties to submit an agreed-as-to-form order of his rulings at that hearing –

entered the Florida Bar’s proposed orders:

(i) Denying Respondent’s Motion to Compel
production;

(ii) Denying Respondent’s Motion for More Definite
Statement; and

(iii) Granting the Florida Bar’s Motion for Partial
Summary Judgment (though he denied the
motion orally during the hearing)

After consultation between the parties, they submitted the agreed-as-to-form

order which the Referee verbally entered on January 29, 2007.  Notably, accurately

reflecting what transpired at the hearing, the Florida Bar’s Motion for Partial Summary

Judgment was denied.   Hence, despite the Florida Supreme Court order requiring

compliance with Florida Bar Rule 3-7.6(c) by December 10, 2006, as of January 29,

2007, the Referee had ignored without: (i) giving explanation or (ii) seeking leave to

delay his obligations to resolve the initial matters within the requisite sixty (60) days.

Of perhaps determinative status of this Response, on January 31, 2007,

Respondent filed his “Second Request for Issuance of Subpoenas Duces Tecum” seeking



12  Wolff  v.  McDonnell 418 U.S. 539, 595 (1974) (Douglas, dissenting). 
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the deposition of Joanne E. Sargent, Counsel, Third District Court of Appeals.  Her

testimony was relevant to demonstrate the open hostility of the Florida judiciary to

Respondent and serve as a basis to impeach the various orders which were the sole

accusations against Respondent made by: “persons motivated by malice, vindictiveness,

intolerance, prejudice, or jealousy”.12 A copy of the letter from Joanne E. Sargent which

demonstrates the hostility and bias of the Third District Court of Appeals in support of

that request is attached as Exhibit “A” to the Appendix.  Significantly, the Referee

never troubled himself to rule upon this the Second Request and to this day it

remains outstanding.

On March 8, 2007, shepard of the Referee’s obligations that the Florida Bar

plainly saw as its role, counsel for the Florida Bar wrote the Referee requesting an

order to set a final hearing date.  The Referee ignored this letter.  On March 19, 2007,

the Florida Bar continued its secretarial duties for the Referee reminding him again

that the Referee had failed to discharge the Florida Supreme Court’s order to set a final

hearing.

On March 27, 2007, the Referee in an ex parte communication contacted the

Florida Bar to request their attorney to draft a motion to the Florida Supreme Court to

enlarge time to finish the Report due on April 9, 2007.  Though specifically requested

by Respondent to detail the nature of that ex parte discussion pursuant to  The Florida



13 “We are unimpressed with respondent's argument that the punishment is too
severe, particularly in view of respondent's willful failure to disclose the ex parte
communications after being asked to do so by opposing counsel.”  Id. at 7.

14 Mr. Min initially represented to Respondent that he was “contacted by the
Referee” and only after being accused of improper ex parte communication did he
change his story to being contacted by “Judge Prescott's assistant”.
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Bar v. Mason, 334 So.2d 1,7 (Fla. 1976)13, the Referee refused to disclose the sum and

substance of that ex parte communication.

Notably however, when contacted by Respondent making the same demand, the

Florida Bar’s counsel, Mr. Min stated “I  was contacted by Judge Prescott's assistant to

submit a proposed Motion for Enlargement of Time.”14 A priori this is not an accurate

representation by Mr. Min as the substance of the ex parte communication obviously

had to be quite a bit more than that as Mr. Min’s draft for the Referee of the motion to

enlarge time included the language as to the “good cause” for the delay.  Therefore, the

ex parte communication between the Referee and Mr. Min was necessarily quite a bit

more than has been disclosed.

Thus, on March 27, 2007, Mr. Min indeed drafted a motion to enlarge time and

forwarded to the Referee who promptly and ultimately ignored it.  Upon receipt of this

proposed motion, Respondent immediately made on March 28, 2007,his “Motion to

Dismiss or, Alternatively, Respondent's Fourth Affidavit and Motion to Disqualify”.

After receipt on March 28, 2007, by the Referee of Respondent’s “Motion to

Dismiss or, Alternatively, Respondent's Fourth Affidavit and Motion to Disqualify”, the

Referee in a burst of judicial attention without apparent forethought to the matter



15 Though, as noted above, ignoring Respondent Second Request for Issuance of
Subpoenas Duces Tecum.

-37-

entered orders: (i) clarifying his prior orders which had both granted and denied the

Florida Bar’s motion for summary judgment and (ii) denying Respondent First Request

for Issuance of Subpoenas Duces Tecum15.  

Additionally, on March 28th, the Referee entered a “Notice of Final Hearing”

setting April 16, 2007, at 1:00 p.m. for the putative, out-of-time and premature Final

Hearing. 

Notably, (i) there was no certificate of service on the “Notice”, thereby violating

the applicable Florida Bar Rules and (ii) the envelope in which the order was sent did

not contain any stamp and thus is of uncertain mailing date.  Moreover,

notwithstanding that the Referee had faxed orders to Respondent on various occasions,

the Referee decided it was appropriate to let Respondent – who lived in Maryland –

know of the hearing date by U.S. Mail.  Additionally, the “Notice” failed to indicate the

number of days for the hearing – not surprising as that issue was never raised or

addressed at the January 23st status hearing and indeed was incapable of being resolved

as Respondent still had discovery requests outstanding.  Finally, the Referee never

checked with Respondent as to his availability for that hearing on April 16, 2007.

Upon receipt of the “Notice for Final Hearing” on April 5, 2007, Respondent

immediately made a motion to continue the trial for two weeks or, alternatively, appear

by telephone hearing for the yet-to-be held requisite Case Management Conference.

The basis for the continuation request of two weeks was that Respondent was involved



16 The Florida Supreme Court granted that motion gratuitously converting it to a
motion to enlarge time without giving Respondent a chance to reply.
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in a very-high profile case with issues both legal and of national security concerns the

discharge of which required his professional attentions to his client in Washington,

D.C., during the last two weeks of April 2007.

On April 10, 2007, Mr. Min again reminded the Referee ex parte that the April

9, 2007, deadline had come and gone, and suggested a motion for enlargement of time

to file the Report might be politic.  Accordingly, on April 10, 2007, the Referee made a

factually unsupported motion to enlarge, seeking Forty-Five (45) days, to finish the

matter – though the Referee did not believe it was necessary for him to explain how he

did not have time to finish this matter by April 9, 2007.16 Significantly, in that motion

the Referee makes conclusory factual statements that Respondent specifically

challenges as to their validity.

On April 12, 2007, though having: (i) failed to hold the requisite Case

Management Conference at all, (ii) ignored the Florida Supreme Court’s April 9th

deadline to finish the final hearing and (iii) ex post facto asked for and received a Forty

Five (45) extension from this Court to finish the matter, the Referee refused

Respondent’s “Motion to Continue Final Hearing”, for two weeks and refused to permit

Respondent to appear by telephone pursuant to Florida Rules of Judicial

Administration, Rule 2.071(c) on April 16, 2007. 

On April 16, 2007, without permitting Respondent to appear by telephone, the

Referee conducted and concluded this matter at an ex parte hearing with Mr. Min
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thereby trying Respondent in absentia.  Respondent, due to the nature of his

professional obligations to Jeane Palfrey, publically known as the D.C. Madam, was

unable to attend without breaching his professional duties to her.

On or about April 20, 2007, Respondent and the Florida Bar submitted proposed

Reports.  On June 28, 2007 – adopting verbatim except for an increase of the term of

suspension recommended by the Florida Bar from two (2) to three (3) years the Florida

Bar’s proposed Report and failing to include a single proposed fact or conclusion of law

proposed by Respondent – the Referee  issued his Report, though – continuing a pattern

of passive-aggressive behavior towards Respondent – failed to serve it upon Respondent.

A copy of that Report is included in the Appendix as Exhibit “B”.

Given that the Report contained factual representations by the Referee which

were demonstrably false and included an ad hominem attack on Respondent,

Respondent sought from the Florida Supreme Court a subpoena duces tecum ad

testificatum directed to the Referee to test those factual conclusions.  The specific

demonstratable facts occurred when the Referee stated “The undersigned attempted to

schedule a mutually convenient time for the final hearing and left messages for the

Respondent to determine what his schedule was. As of the filing of this report, none of

those messages have been returned.”  (Report, p.2).  This blatant prevarication could

be established through telephone records and oral examination of the Referee regarding

this as to exactly when he “left messages” and Respondent’s alleged failure to return

them.  

Obviously, the Florida Supreme Court denied that request for discovery.



-40-

D. THE FLORIDA SUPREME COURT PROCEEDINGS

On July 31, 2007, Respondent timely filed his “Petition for Review” with the

Florida Supreme Court despite the acknowledged improper attempts by the Referee and

the Florida Supreme Court to fore-shorten the time for that filing by: (i) not properly

serving Respondent and (ii) ex cathedra ignoring  the requirements of Florida Bar Rule

3-7.7(c)(1).  Briefing by Respondent and the Florida Bar thereon was concluded on

November 15, 2007.  Respondent’s appeal specifically raised the following issues:

1. Respondent was Denied A Fair and Impartial Judiciary;

2. Respondent Was Put to Charges Not Made Under Oath;

3. Respondent Was Denied His Right to Confront and Cross
Examine His Accusers and to Call Witnesses in His Defense;

4. The Premise of Middlesex Was Violated by the Striking of All
Respondent's Affirmative Defenses Which, Inter Alia
Included Federal Constitutional Claims;

5. Respondent Could Not be Punished by Florida for  Properly
Pursuing State and Federal Court Remedies; and

6. Florida Bar Disciplinary Proceeding Are a "Quasi-criminal"
Proceeding and Not a "Quasi-judicial Administrative
Proceeding";

Though Respondent had: (i) moved to disqualify the Florida Supreme Court

Justices and (ii) specifically demanded oral argument and allocution by motion, the

Florida Supreme Court never ruled upon these requests and the appeal was submitted

to the Florida Supreme Court for decision on November 21, 2007, without oral

argument.



17 Florida J.A.I.L. 4 Judges seeks to amend Article V of the Florida Constitution
with certain provisions known as “The Judicial Accountability Law”(J.A.I.L.). The
J.A.I.L. proposal would create special grand juries to investigate complaints against
judges. 
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On February 29, 2008, Respondent – as attorney for Florida J.A.I.L. 4 Judges17

– filed a suit against The Florida Bar, The Florida Supreme Court, and its seven (7)

sitting Justices.  That suit was filed in U.S. District Court for the Southern District of

Florida and assigned Case. No.: 08-cv-20533-Altonaga.  The same day, Laura Rush,

counsel for the Florida Supreme Court and Justices stipulated to and accepted service

on behalf of the Florida Supreme Court and its Justices of the Florida J.A.I.L. 4 Judges

lawsuit. 

On March 7, 2008 – some One Thousand Nine Hundred Twenty Three

(1923) days or over five (5) years after the original Florida Bar Complaint was filed

and eight (8) days after service of the new federal complaint upon it – the Florida

Supreme Court entered its order adopting the Referee's Report and Recommendation

and ordered the suspension of Respondent from the practice of law in Florida for a

period of three (3) years. A copy of that Order is attached to the Appendix as Exhibit

“C”.

Notably, in the March 7, 2008, order the Florida Supreme Court failed to

address even one of Respondent's points on appeal in its per curiam adoption without-

written-explanation of the Referee's Report.

Thereafter, Respondent made six (6) post-suspension motions to vacate the

March 7, 2008, order of suspension as void as: (i) the Referee never took the federal and



18 The Miami-Dade County Public Corruption Unit Memorandum of May 16, 2008,
confirms that Referee Prescott’s signature on the loyalty oath was forged.  As a result,
Orlando Prescott was never a judge as having to failed to comply with U.S.
Constitution, Article VI and United States Code, Title 4, §101 and §102.
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Florida required Loyalty Oath of Office18, (ii) five Justices of The Florida Supreme Court

failed to execute proper Candidate’s Oaths prior to retention elections, (iii) Six Justices

of the Florida Supreme Court failed to execute Loyalty Oaths.

On September 25, 2008, the Florida Supreme Court entered its Order denying

all six (6) of Respondent post-suspension motions ignoring in toto, Respondent’s

motions to disqualify the Florida Supreme Court Justices.  Instead, proceeding to

address some – but not all – of the issues raised by Respondent in his other post-

suspension motions. A copy of that Order is attached to the Appendix as Exhibit “D”.

Respondent promptly challenged that September 25, 2007, order arguing that the

Florida Supreme Court had un-moored itself from the tenets of the Rule of Law and the

statutes which bind its behavior in: (i) refusing to explain how it can sit in judgment of

its own illegal merit retention elections in violation of Florida Statute §876.07, (ii)

clarifying what is the legal consequence of Florida Justices failing to properly qualify

for a retention election, (iii) how the Florida Supreme Court can ignore superior federal

law which governs its actions and (iv) how the “de facto” judge doctrine can apply when

five (5) of the justices of that Court were not properly elected to begin with thus

stripping them of de facto judicial status.

On November 14, 2008, the Florida Supreme Court – having determined that

it was qualified to rule on challenges to its own competency – denied Respondent’s
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motion for reconsideration.  A copy of that Order is attached to the Appendix as Exhibit

“E”.

E. RECIPROCAL COURT SUSPENSIONS

As a result of the Florida Bar suspension of Respondent on March 7, 2008, the

New York Appellate Division, Maryland Supreme Court, the District of Columbia Court

of Appeals, three (3) federal Circuit Courts of Appeals, five (5) federal District Courts

and the federal Court of Claims have reciprocally suspended Respondent from the

practice of law within their respective jurisdictions.

Noteworthy, in each of those suspensions, the respective Court’s refused to fully

and fairly address the issues raised by Respondent.



-44-

ARGUMENT

I. STANDARD OF REVIEW

This Court has clearly defined its obligations in considering reciprocal discipline

of an attorney:

That is to say, we are of opinion that we should recognize the
condition created by the judgment of the state court unless,
from an intrinsic consideration of the state record, one or all
of the following conditions should appear: 1, that the state
procedure, from want of notice or opportunity to be heard,
was wanting in due process, 2, that there was such an
infirmity of proof as to facts found to have established the
want of fair private and professional character as to give rise
to a clear conviction on our part that we could not,
consistently with our duty, accept as final the conclusion on
that subject, or 3, that some other grave reason existed
which should convince us that to allow the natural
consequences of the judgment to have their effect would
conflict with the duty which rests upon us not to disbar
except upon the conviction that, under the principles of right
and justice, we were constrained so to do. 

Selling v. Radford, 243 U.S. 46, 50-51 (1917).

As shown below, because due process was wanting and the infirmity of proof in

Florida,  this Court is barred from recognizing Florida’s suspension.  As important, the

principles of “right and justice” would likewise bar this Court from recognizing Florida’s

punitive suspension of Respondent.

II. PROCEDURAL ERRORS

A. FLORIDA BAR RULE 3-7.7(F) VIOLATES FEDERAL LAW

The Florida Supreme Court has defined the nature of its attorney disciplinary

proceedings as “a quasi-judicial administrative proceeding.”  Florida Bar Rule 3-
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7.7(f)(1). By so doing, that Court has violated Federal law thereby denying to

Respondent his fundamental procedural rights.

Obviously, under the Supremacy Clause, the characterization of attorney

disciplinary proceedings by this Court clearly prevails over the inferior Florida Supreme

Court’s Rule 3-7.7(f)(1). 

This Court has stated: 

Disbarment, designed to protect the public, is a punishment
or penalty imposed on the lawyer. Ex Parte Garland, 4 Wall.
333, 380, 18 L.Ed. 366; Spevack v. Klein, 385 U.S. 511, 515.
He is accordingly entitled to procedural due process, which
includes fair notice of the charge. See In re Oliver, 333 U.S.
257, 273. . . .These are adversary proceedings of a
quasi-criminal nature. Cf. In re Gault, 387 U.S. 1, 33.”  In
re Ruffalo, 390 U.S. 544, 550-551 (1968)

Accordingly, notwithstanding any Florida Rule or pronouncement by the inferior

Florida Supreme Court, the attorney disciplinary proceedings must not trespass upon

those fundamental and Constitutional rights guaranteed to Respondent in this

“quasi-criminal” proceeding. As those rights were not granted by Florida as detailed

below, this Court cannot impose reciprocal discipline here.

1. THE DELAY IN RESOLUTION DENIED DUE
PROCESS TO RESPONDENT

While it is doubtlessly true that the constitutional right to a speedy trial in

criminal cases has no application to civil proceedings, this Court had held that:

“Disbarment, designed to protect the public, is a punishment or penalty imposed on the.

. . .These are adversary proceedings of a quasi-criminal nature.”  In re Ruffalo, 390 U.S.

544, 550-551 (1968).  
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Accordingly, some aspect of speedy trial rights must attach to such this

disciplinary proceeding.  The absurd delay  in the commencement and conclusion of the

Florida disciplinary proceedings – six (6) years – cannot be sanctioned by this Court’s

approval by adoption of reciprocal suspension here.

2. THE REFUSAL TO PERMIT RESPONDENT TO
CONFRONT HIS ACCUSERS AND CALL
WITNESSES

This Court has held that: “(i)n almost every setting where important decisions

turn on questions of fact, due process requires an opportunity to confront and

cross-examine adverse witnesses.”  Goldberg v. Kelly, 397 U.S. 254, 269 (1970).

Likewise, in Greene v. McElroy, 360 U.S. 474, 496 (1959), this Court found that

cross-examination and confrontation must be permitted whenever: “governmental

action seriously injures an individual, and the reasonableness of the action depends on

fact findings” was one of the “immutable principles of our jurisprudence.”

Here, Respondent alleged – and he was collaborated by the dissent in  Sibley v.

Sibley, 833 So.2d 847(Fla.App. 3 Dist. 2002) – that the judicial actors who entered the

orders upon which the two counts of the complaint are based were not relying upon the

record before them.  Moreover, that the Third District Court of Appeal judges could not

have made their determination that Respondent’s appellate cases were “meritless”

because they were not on the panels which heard those cases.

Respondent recognizes that there is a general rule that prohibits the examination

of judges as to their “mental processes”.  Yet there is a recognized exception to that rule

found in the line of cases ending with United States v. Morgan, 313 U.S. 409 (1941), to



-47-

wit: where the facts upon which a judge relied are at issue. 

Here, Respondent was not seeking the “meaning” of the subject orders which

were the basis of his Florida suspension, but instead the “relevant facts” relied upon by

the judges in each of the cases which the Florida Bar claimed violated its Bar Rules. 

If, as Respondent maintains with authority, those judges relied upon evidence (i)

“which was not introduced as such” and/or (ii)  “which should not legally influence the

conclusion”, then due process has been denied and no finding of an ethical breach can

be premises upon such discredited orders.  Cf: United States v. Morgan, 304 U.S. 1, 14.

Additionally, the right to confront and cross examine is particularly relevant

when the complaining witnesses – here the judges and their legal counsel – can be

demonstrated to be made by “persons motivated by malice, vindictiveness, intolerance,

prejudice, or jealousy”.

This point is made indelible in Greene v. McElroy, 360 U.S. 474, 496-497 (1959),

where this Court stated:

Certain principles have remained relatively immutable in
our jurisprudence. One of these is that, where governmental
action seriously injures an individual, and the
reasonableness of the action depends on fact findings, the
evidence used to prove the Government's case must be
disclosed to the individual so that he has an opportunity to
show that it is untrue. While this is important in the case of
documentary evidence, it is even more important where the
evidence consists of the testimony of individuals whose
memory might be faulty or who, in fact, might be perjurers
or persons motivated by malice, vindictiveness, intolerance,
prejudice, or jealousy. We have formalized these protections
in the requirements of confrontation and cross-examination.
. . . This Court has been zealous to protect these rights from
erosion. It has spoken out not only in criminal cases . . . , but



19 On April 23, 2004, pursuant to Florida Bar Rules, Respondent was given Course
Credit Approval to teach  “Disqualifying State and Federal Trial and Appellate Judges
and Suing them Personally” (“the Program”) for three Continuing Legal Education
Requirement credits by the Florida Bar.

On August 13, 2004, – prior to the issuance of the opinion in Sibley v. Sibley on
November 3, 2004 – Joanne Sargent, attorney for the Florida Third District Court of
Appeals wrote the Executive Director of the Florida Bar objecting to the approval of the
Program for continuing legal education credit.  The letter references orders in lawsuits
between Respondent and judges of the Florida Third District Court of Appeal.  Without
reference to the merits of the Program, solely upon an ad hominem attack on
Respondent and notably on behalf of the Florida Third District Court of Appeal, Ms.
Sargent concluded that “A review of the enclosed orders in Mr. Sibley’s cases will
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also in all types of cases where administrative and
regulatory actions were under scrutiny.

Here, this Court would sanction the extreme harm to Respondent by government

action of suspension or disbarment based upon orders entered by judges who he can

demonstrate were “motivated by malice, vindictiveness, intolerance, prejudice, or

jealousy” without requiring those individuals to swear to their charges against

Respondent or permit Respondent to cross-examine them.  Notably, those judges are

completely shielded from any sort of scrutiny under the defense of judicial immunity to

any claim against them.  In short, this Court would sanction a new level of judicial

tyranny where out-spoken opponents of the judicial branch – as this Court well knows

Respondent to be – can be silenced by suspension and public stigmatization based upon

false accusations by judges which he can never challenge.

Hence, the failure of the Florida Supreme Court to: (i) permit Respondent to

confront his accusers, take discovery or call as witnesses the subject judges and (ii) rule

upon Respondent’s request to take Joanne Sargent’s deposition19 rises to a level of Sixth



convince you, I believe, that the proposed course should not be approved for C.L.E.
credit.” A copy of that letter is included in the Appendix as Exhibit “A”. 
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Amendment constitutional deprivation requiring dismissal of the charges here against

Respondent.

3. FAILURE TO HAVE SWORN ALLEGATIONS

Compounding the harm that the refusal of the Florida Supreme Court to allow

to Respondent any discovery was that the allegations against him – contained in Court

orders – were not sworn to under oath as this Court has required.

In Ex Parte Burr, 22 U.S. 529, 530 (1824), this Court detailed the level of proof

necessary to remove an attorney from the practice of law: “In the case at bar, the

proceedings were supposed to be irregular, because Mr. Burr was put to answer charges

not made on oath.  That the charges, in a regular complaint against an

attorney, ought not to be received and acted on, unless made on oath, is

admitted. It is a course of proceeding which is recommended by considerations, too

obvious to require that they should be urged.” (Emphasis added).

Here, The Florida Bar failed to present charges under oath or permit Respondent

to “be confronted with the witnesses against him” though Respondent specifically

sought those rights.  As there is no sanction for fabricating evidence from the Bench

either personal or professional, to allow such accusations to come in against Respondent

clearly violated Ex Parte Burr and this Court cannot sanction such a procedure without

doing violence to obligations under stare decisis.



-50-

B. THE REFEREE’S ABUSE OF DISCRETION VIOLATED DUE
PROCESS

It was a plain abuse of discretion for the Referee to refuse to continue the

putative “Final Hearing” for two weeks to accommodate Respondent’s pre-existing

professional obligations.  Accordingly, this matter ought to be dismissed for that abuse

of discretion.

Clearly, the Referee repeatedly  ignored the Florida Supreme Court orders on the

timely resolution of Respondent’s Bar discipline matter.  Thus, the Florida Bar Referee

– while granting to himself the ex cathedra right to do whatever whenever he pleased

– Respondent – who sought only a Fourteen (14) day delay in a matter that was already

Sixteen Hundred (1600) days old – was not be afforded that minimal courtesy.

Here, (i) Respondent had not sought a continuance before, (ii) no “injustice” would

be created by delaying the final hearing two weeks, (iii) Respondent’s continuance

request was “unforeseeable” as the Referee did not give notice to Respondent of the final

hearing until ten (10) days before the hearing and failed to indicate the length of the

hearing, (iv) Respondent engaged in no dilatory practices but promptly and timely filed

each document and (v) no “prejudice or inconvenience“ would have been suffered by a

two-week delay.

Moreover, and most significantly, by refusing to continue the Final hearing two

weeks, the Referee forced upon Respondent a “Hobson’s Choice” of attending the

hearing or breaching his professional obligations to a client who was in constant need

of them during a significant point in her criminal and civil proceedings in Washington



20 In the District of Columbia, Respondent represent Deborah Jeanne Palfrey, a/k/a
the “D.C. Madam”  who (i) was indicted in a matter assigned Criminal Case Number:
07-046-GK and (ii) has had all her assets seized in a civil forfeiture matter in Case
No.:1:06-CV-01710-GK.  During the time frame of mid-April 2007, Respondent was
faced with (i) an injunction against him personally regarding records he held and (ii)
preparing the documents for the transition of her criminal appointed attorney to a new
attorney.  Additionally, significant issues regarding communications with the White
House Counsel’s office were on-going during this time.  These, and other matters that
Respondent is unable to disclose at this time, precluded Respondent from disappearing
to Miami for a hearing of indeterminate length during the last two weeks of April
without breaching his obligations to his client and the Court which had entered a
temporary injunction against him.

21 Respondent’s constitutional claims raised in his stricken affirmative defenses
included, inter alia, his: fundamental rights as a parent as a parent recognized in M.
L. B. v. S. L. J., 519 U.S. 102, 116 (1996), fundamental right to access court, First
Amendment right to petition the government, Article IV, Privileges and Immunities
Clause right to access court, Fifth Amendment Due Process right to access court,
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D.C.20

Instead, Respondent is ambushed on April 5, 2007, by an order to appear for the

putative “Final Hearing” absent notice of: (i) who the witnesses of the Complainant will

be and (ii) who he may call in his defense.  Plainly, this Court cannot condone such

behavior and conclude that “due process” was accorded Respondent in Florida.

Last, it is worthy of note that Respondent sought leave to appear by telephone

for the yet-to-be concluded requisite Case Management Conference on April 16th, but the

Referee refused that request by ignoring it.

C. STRIKING OF AFFIRMATIVE DEFENSES

In Respondent’s Answer to the Complaint, Respondent raised Nineteen (19)

affirmative defenses, all of which were struck by the Referee in his order of January 29,

2007, without elaboration.21  This “striking” of Respondent’s affirmative defenses plainly



federal Fourteenth Amendment Equal Protection right to access court, Fourteenth
Amendment Due Process right to access court, federal right to access federal court
recognized in Donovan v. City of Dallas, 377 U.S. 408, 413 (1964).
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violated this Court’s presumption that state court’s are competent to determined federal

constitutional issues.

Notably, Respondent had sought to challenge the constitutionality of the Florida

Bar Disciplinary Proceedings against him in United States District Court which

dismissed the case on Rooker/Feldman and Younger/Middlesex grounds.  The Eleventh

Circuit Court of Appeal ruled in dismissing the appeal of the district court abstention

on Younger  grounds: “To the extent that Appellant's claims are based on state litigation

which had already concluded when he filed his complaint, such claims are barred by

Rooker/Feldman” and (ii) “Appellant's claims arising from his current bar disciplinary

proceedings, including his challenge to the Florida Supreme Court's recusal practices,

. . . are precluded by Younger/Middlesex abstention principles.”  Sibley v. The Florida

Supreme Court, Case No.: 07- 14563-B (11th Cir. 2008).  The petition for certiorari on

those claims was denied by this Court.  See: Sibley v. The Florida Supreme Court, et al.,

Case No.: 07-9171.

Respondent's claims in that regard were dismissed by the Eleventh Circuit under

the doctrine enunciated by this Court in Middlesex County Ethics Committee v. Garden

State Bar Ass'n, 457 U.S. 423 (1982).  In Middlesex, this Court held:

Proceedings necessary for the vindication of important state
policies or for the functioning of the state judicial system also
evidence the state's substantial interest in the litigation.
Trainor v. Hernandez, 431 U.S. 434 (1977); Juidice v. Vail,
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430 U.S. 327 (1977). Where vital state interests are involved,
a federal court should abstain "unless state law clearly bars
the interposition of the constitutional claims." Moore, 442
U.S. at 426. "[T]he . . . pertinent inquiry is whether the state
proceedings afford an adequate opportunity to raise the
constitutional claims. . . ." Id. at 430. See also Gibson v.
Berryhill, 411 U.S. 564 (1973). (Emphasis added).

Id. at 432.  In conclusion, this Court ruled: "So long as the constitutional claims of

respondents can be determined in the state proceedings, and so long as there is

no showing of bad faith, harassment, or some other extraordinary circumstance that

would make abstention inappropriate, the federal courts should abstain."  Id. at 435.

(Emphasis added). 

Accordingly, the  Florida Supreme Court – and its putative impartial Referee –

were obligated to "afford an adequate opportunity to raise the constitutional claims. .

. ."  Moore v. Sims, 442 U.S. 415, 430 (1979).  Here, Respondent sought to raise his

federal constitutional claims in his affirmative defenses to the Complaint of the Florida

Bar.  They were stricken from consideration by the Referee and ignored on appeal to the

Florida Supreme Court.

Hence, the conceptual underpinning of Middlesex – that Florida's state courts are

competent to determine federal constitutional claims – has been proved to be false.

Here, not only were all of Respondent's affirmative defenses stricken by the Referee, the

Florida Supreme Court –  though properly presented with an appeal raising these

issues – ignored each and every issue in its per curiam, without opinion adoption of the

Referee's suspension recommendation.

Thus, unlike the respondent in Middlesex who: "had an ‘opportunity to raise and
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have timely decided by a competent state tribunal the federal issues involved,' Gibson

v. Berryhill, 411 U.S. at 577", Respondent here had no such opportunity.  Middlesex at

437.

Therefore, Respondent was denied the procedural rights secured by the federal

Constitution through  Middlesex and thus has shown that: “the procedure used to make

such determination was so lacking in notice or opportunity to be heard as to constitute

a deprivation of the attorney's due process rights.”

D. VERBATIM ADOPTION OF BAR’S PROPOSED ORDER

A review of the proposed “Report” from the Florida Bar and the “Report”

eventually signed and submitted by the Referee reveal that they are de facto and de jure

identical.

This Court noted in Anderson v. City of Bessemer, 470 U.S. 564, 572 (1985):

We, too, have criticized courts for their verbatim adoption of
findings of fact prepared by prevailing parties, particularly
when those findings have taken the form of conclusory
statements unsupported by citation to the record. See, e.g.,
United States v. El Paso Natural Gas Co., 376 U.S. 651,
656-657 (1964); United States v. Marine Bancorporation, 418
U.S. 602, 615, n. 13 (1974). We are also aware of the
potential for overreaching and exaggeration on the part of
attorneys preparing findings of fact when they have already
been informed that the judge has decided in their favor. 

As a result, the proceedings before the Referee were violating of the right to an

impartial tribunal and as such Respondent was denied those procedural rights secured

by the federal Constitution and thus, has shown that “the procedure used to make such

determination was so lacking in notice or opportunity to be heard as to constitute a



22 Accord:  Dobbs v. Mayor and Council of Buford, 128 Ga. 483, 57 S.E. 777, (“The
effect, where a person who is ineligible to hold the office receives a majority of the votes
cast in an election, is not go give the office to the qualified person having the next
highest number of votes, but to invalidate the election; and in such a case a new
election must be held.”)
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deprivation of the attorney's due process rights”.

E. RESPONDENT WAS DENIED A COMPETENT, FAIR AND
IMPARTIAL TRIBUNAL

Last, and indisputably, Respondent is entitled under the Fifth Amendment to an

impartial and competently constituted tribunal.  “The Due Process Clause entitles a

person to an impartial and disinterested tribunal in both civil and criminal cases.”

Marshall v. Jerrico, 446 U.S. 238, 242 (1980).

In the Florida Supreme Court and its Referee, Respondent was denied such a

tribunal.

 Respondent here challenges the competence of the Florida Supreme Court and

it Referee claiming that their failure to take Constitutionally required “loyalty” oaths

voids the decisions rendered by them.  

First, Florida Supreme Court Justices Cantero, Bell, Lewis, Pariente and Quince

each failed to properly file the Florida requisite “Candidate’s Oath” as they failed to

have their signatures notarized.   As such, their actions in Respondent’s matter are void

as they never were qualified be elected to exercise Florida’s sovereign judicial power.22

Second, a review of the “loyalty”oaths required by United States Code, Title 4 §§



23 §101. Oath by Members of Legislatures and Officers. Every member of a State
legislature, and every executive and judicial officer of a State, shall, before he
proceeds to execute the duties of his office, take an oath in the following form, to
wit: “I, A B, do solemnly swear that I will support the Constitution of the United
States.” (Emphasis added).

24 §102. Same; by Whom Administered. Such oath may be administered by any
person who, by the law of the State, is authorized to administer the oath of office; and
the person so administering such oath shall cause a record or certificate thereof to be
made in the same manner, as by the law of the State, he is directed to record or certify
the oath of office.
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10123 and 10224 of the Justices of the Florida Supreme Court revealed that six of the

justices failed to properly and timely execute loyalty oaths precluding them from

commencing the duties of their offices and thus ruling upon Respondent’s matters. 

Florida Supreme
Court Justice Date Took Office Date Took

Oath

Kenneth B. Bell Appointed to the Florida Supreme Court
on December 30, 2002 10/29/2007

Raoul G. Cantero, III Appointed to the Florida Supreme Court
on July 10, 2002 10/10/2007

Charles T. Wells Assumed his duties as Justice of the
Supreme Court on June 16, 1994 10/10/2007

Harry Lee Anstead On August 29, 1994, appointed to the
Florida Supreme Court. 10/14/2007

Barbara Pariente Has been a Justice since 1997 10/10/2007

Peggy A. Quince On December 8, 1998, appointed to the
Florida Supreme Court 10/10/2007

As such, six members of the Florida Court acted as Justices before they had

qualified to do so by taking the requisite loyalty oaths thereby rendering their decision

in this – and every other case in which they participated – void.  Noteworthy is that the
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Florida Supreme Court docket sheet in Respondent’s Florida Disciplinary Proceeding

reveals that these six justices entered over twenty-five (25) orders on motions – many

of them dispositive – before the six Justices realized in October 2007 that they had

failed to follow federal and Florida law related to loyalty oaths and then finally executed

proper oaths of office.

Likewise, on May 16, 2008, the Miami-Dade County State Attorney’s Office

Public Corruption Unit concluded its investigation of putative-Judge Orlando Prescott

– the Referee in Respondent’s matter – concluding that he never took the requisite

loyalty oath.  A copy of that Report is included in the Appendix as Exhibit “F”.

The consequence of the failure to take the loyalty oath is plain:  All actions take

by these judicial actors prior to the oaths being taken are void.

This Court is obligated to confirm that the Florida Referee and Supreme Court

were indeed competently constituted tribunals before it can recognize orders of the

Florida Supreme Court.  This Court has held that an invalid and void order can be

attacked in any proceeding where they come into issue. Pennoyer v. Neff, 95 US 714, 733

(1877): “To give such proceedings any validity, there must be a tribunal competent by

its constitution– that is, by the law of its creation– to pass upon the subject-matter of

the suit.”

In Nguyen v. United States, 539 U.S. 69, 77 (2003), this Court reaffirmed that any

decision of an improperly constituted judicial body must be vacated. In Nguyen, this

Court assessed a series of judgments rendered by a federal appellate court panel on

which a “non Article III judge” served.  Nguyen at 69. Vacating this group of judgments,
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this Court reasoned that an appellate panel that included a non-Article III judge proved

an “impermissible” and “unauthorized” decisional body, one that necessarily conflicted

with a “strong policy concerning the proper administration of judicial

business.” Nguyen at 81. Because the “validity” of the relevant judicial body was

fundamentally flawed, and because this “plain defect” was incurable, Nguyen explained,

the decisions reached by that body must be vacated.  Nguyen at 83. 

Likewise in American Constr. Co. v. Jacksonville, T. & K. W. R. Co., 148 U.S. 372

(1893), a judgment of the Circuit Court of Appeals was challenged because one member

of that court had been prohibited by statute from taking part in the hearing and

decision of the appeal. This Court succinctly observed: 

If the statute made him incompetent to sit at the hearing,
the decree in which he took part was unlawful, and perhaps
absolutely void, and should certainly be set aside or
quashed by any court having authority to review it by
appeal, error, or certiorari. (Emphasis added, citations
omitted).

Just so here.  This Court, which is obligated to “review” the competency of the

Florida Supreme Court must “set aside” its suspension order of Respondent by refusing

to enforce it here as it was not a competently constituted tribunal.

Singularly and collectively, these procedural errors in Florida preclude this Court

from imposing reciprocal discipline here.
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III. SUBSTANTIVE DUE PROCESS ERRORS

A. RESPONDENT DID NOT VIOLATE RULE 4-8.4(H)

A review of the “facts” upon which Respondent was sanction in Florida reveals

that there was such an infirmity of proof to establish the alleged misconduct of

Respondent as to give rise to the clear conviction that this Court could not, consistent

with its duty, accept as final the conclusion of the Florida Supreme Court on that

subject.

The first count of the Florida Bar Complaint alleged that Respondent violated

Florida Bar Rule 4-8.4(h) by failing to pay child support.  That Rule states that a lawyer

shall not: “willfully refuse, as determined by a court of competent jurisdiction, to timely

pay a child support obligation”. 

Here, for below reasons, the allegations of that Complaint and upon the law that

this Court is bound to notice demonstrates that the orders were not based upon any

record evidence and that Respondent, lacking the ability to pay, did not “wilfully refuse”

to pay child support obligations.

Though not an exhibit to the Florida Bar Complaint the decision in Sibley v.

Sibley, 833 So.2d 847 (Fla.App. 3 Dist. 2002) establishes that Respondent did not violate

Rule 4-8.4(h) as recognized by the dissent written by Judge Cope in that matter.

Indeed, the majority opinion written by Judges Schwartz and Goderich which affirmed

Judge Lando’s decision upon which the first count of the Florida Bar Complaint was

based was so full of factual errors that Judge Cope was compelled to point them out in

his dissent.  As a result, Respondent cannot be said to have violated  Rule 4-8.4(h) based
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upon the appellate result obtained in Sibley v. Sibley, 833 So.2d 847 (Fla.App. 3 Dist.

2002).

Moreover, this Court must take notice of the decision in Sibley v. Sibley, 833

So.2d 847, n. 2 (Fla.App. 3 Dist. 2002), which plainly holds that “Notwithstanding that

the [Respondent] has adamantly refused to reveal many of his financial records – which

in itself raises a strong presumption against him, City of Miami v. Rantanen, 645 So.

2d 4 (Fla. 1st DCA 1994)  – the record shows substantial assets, although admittedly

not in the purge amount, in his own name.” (Emphasis added).

Accordingly, the Florida Bar Complaint Count I allegation that “Respondent

violated Rules 4-8.4(h) of the Rules Regulating the Florida Bar” cannot be premised

upon the Family court’s orders attached to the Florida Bar Complaint as those orders

were expressly overruled on appeal.

  Indeed, in his dissent, Judge Cope pointed out: “The incarceration order in this

case was entered precisely on the theory that [Respondent] does have $100,000 in assets

in his personal possession with which to satisfy the purge amount. The majority opinion

concedes that the record does not adequately support the trial court's view of the

matter.”  Id. at 850.

Finally, and most importantly, on the appeal of Judge Lando’s order, the majority

opinion in Sibley v. Sibley, 833 So.2d 847 (Fla. 3d DCA 2002)  affirming Respondent’s

incarceration “for indirect contempt,” not upon the grounds that Respondent was “wilful

refusing” to pay child support obligations, but instead holding remarkably that

Respondent: “may command, simply by asking, the payment of the purge amount
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through his very wealthy father. . .”

In the dissenting opinion the Honorable Judge Cope, pointed out that the novel

holding of the majority that Respondent’s “very wealth father” can pay was issued by

the majority based on the “`tipsy coachman’ doctrine, or `right for the wrong reason’

rule” for which there was no factual support in the record.   Notably, though this appeal

of Judge Lando’s orders resulted in a de facto reversal of the conclusion that Respondent

willfully failed to pay child support, the Florida Bar omitted reference to this appeal

from its Complaint.

As such, Respondent did not “willfully” refuse to pay a child support obligation

as he did not have the ability to pay such obligation.

B. RESPONDENT DID NOT VIOLATE RULE 4-3.1

As for Count II, the Florida Bar Complainant claimed that as a result of the

opinion in Sibley v. Sibley, 885 So.2d 980 (Fla. 3rd DCA 2004) there was a basis for

alleging that Respondent violated Florida Bar Rule 4-3.1 which states “A lawyer shall

not bring or defend a proceeding, or assert or controvert an issue therein, unless there

is a basis in law and fact for doing so that is not frivolous, which includes a good faith

argument for an extension, modification, or reversal of existing law.”

What is barred by Rule 4-3.1 is the bringing of a proceeding which is “frivolous”.

Noteworthy, the Comments to Rule 4-3.1 state in part: “The action is frivolous, however,

if the lawyer is unable either to make a good faith argument on the merits of the action

taken or to support the action taken by a good faith argument for an extension,
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modification, or reversal of existing law.”

Here, a review of the decision in Sibley v. Sibley, 885 So.2d 980 reveals that the

word “frivolous” is never employed by the court as it relates to Respondent.  Indeed, the

court on four occasions uses the word “frivolous” in four cited cases to describe the sort

of pleading that warrant sanctions.  Hence, the failure of the Third District Court of

Appeal to describe – as honestly that Court could not – Respondent’s pleadings as

“frivolous”, precludes a finding that Respondent violated Rules 4-3.1.

In that opinion, after listing Respondent’s twenty-five matters filed in the Florida

Third District Court of Appeal the panel simply concluded – without citation to any of

the decisions in those twenty-five matters – that “the former husband's subsequent pro

se proceedings in this court have been found to have no merit.”

Plainly, merit is not a criteria for denying access to the court.  If it were, then

every litigant who does not prevail on an appeal would be subject to the sanction of

denial of access to the court.

Moreover, the basis for the denial in every single instance in the Florida Third

District Court of Appeal was upon a decision on the merits and not a dismissal for lack

of jurisdiction or for frivolous filings.  Perforce, a review of those twenty-five matters

reveals that in all but three of them, the decision of the panels were per curiam without

written opinion.  Hence for that Florida Appellate panel to speculate upon the “merits”

of those appeals is an ex post facto exercise undertaken towards a conclusion where no



25 Indeed, as one court has noted, “In rendering the decree for the plaintiff, the
chancellor stated that he relied on the per curiam decision of Hoffman v. Drennen,
Fla.1956, 88 So.2d 624. This was a decision without opinion affirming a decree. We are
of the view that such a decision does not establish any point of law; and there
is no presumption that the affirmance was on the merits.”  Schooley v. Judd, 149
So.2d 587, 590 (Fla.App. 2 Dist. 1963)(Emphasis added).
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conclusion can be made under Florida jurisprudence.25  

Additionally, Judges Cope, Gersten and Green failed to note that in not one of the

twenty-five appeals were sanctions imposed upon Respondent by the various panels

under Rules of Florida Appellate Procedure, Rule 9.410 which authorizes the court to

“impose sanctions for any violation of these rules, or for the filing of any proceeding,

motion, brief, or other paper that is frivolous or in bad faith.”  Ipso facto, none of the

twenty-five appellate matters of Respondent were “frivolous or in bad faith”.  If the

judges of the Florida Third District Court of Appeal had any reason to make such a

finding in any of Respondent’s twenty-five matters, they most certainly would have.

This, they never did.

Finally, the twelve actions in federal court cited by the Florida Third District

Court of Appeal panel were of barred from consideration by in sanctioning Respondent

by Judges Cope, Gersten and Green’s determination of the sanction imposed by them.

  Clearly, when a litigant seeks relief from a federal court which relief is denied

and no Rule 11 sanctions are ordered, such a pattern of litigation can not serve as the

basis for sanctions in Florida State court.  Do so – as Judges Cope, Gersten and Green
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did to Respondent – impinges on Respondent’s right to access federal courts as

recognized by this Court in Donovan v. City of Dallas, 377 U.S. 408, 413 (1964):

Petitioners being properly in the federal court had a right
granted by Congress to have the court decide the issues they
resented, and to appeal to the Court of Appeals from the
District Court's dismissal. They have been punished both for
prosecuting their federal-court case and for appealing it.
They dismissed their appeal because of threats to punish
them more if they did not do so. The legal effect of such a
coerced dismissal on their appeal is not now before us, but
the propriety of a state court's punishment of a federal-court
litigant for pursuing his right to federal-court remedies is.
That right was granted by Congress and cannot be
taken away by the State. The Texas courts were
without power to take away this federal right by
contempt proceedings or otherwise. (Emphasis added).

As such, Judges Cope, Gersten and Green’s conclusion that “The former husband

has served as an unending source of vexatious and meritless litigation” is without basis

in fact. 

Last, the idea of “mertilessness” as a basis for sanction is both novel and absurd.

In BE&K Construction Co. v. National Labor Relations Bd. 536 U.S. 516, 532 (2002),

this Court addressed the concept of “merit” stating:

Nor does the text of the First Amendment speak in terms of
successful petitioning—it speaks simply of “the right of the
people . . . to petition the Government for a redress of
grievances.” Second, even unsuccessful but reasonably based
suits advance some First Amendment interests. Like
successful suits, unsuccessful suits allow the “‘public airing
of disputed facts,’” Bill Johnson’s, supra, at 743 (quoting
Balmer, Sham Litigation and the Antitrust Law, 29 Buffalo
L. Rev. 39, 60 (1980)), and raise matters of public concern.
They also promote the evolution of the law by supporting the
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development of legal theories that may not gain acceptance
the first time around. Moreover, the ability to lawfully
prosecute even unsuccessful suits adds legitimacy to the
court system as a designated alternative to force.

Plainly, there was no factual basis to sanction Respondent for his legal actions

cited by the Florida Third District Court of Appeal.  Accordingly, upon Substantive Due

Process grounds, Respondent cannot be sanctioned by this Court.

IV. THE PRINCIPLES OF RIGHT AND JUSTICE PROHIBIT DISBARMENT

Last, there are other grave reason which exist which Respondent urges should

convince this Court that to allow the natural consequences of the Florida Supreme

Court suspension of Respondent to have their effect here would conflict with the duty

which rests upon this Court not to disbar except upon the conviction that, under the

“principles of right and justice”, it is constrained to do so.

Respondent begins his argument in this regard pointing to this Court’s

recognition of the significant role of attorney’s in the life-blood of this nation.  In an 8-1

decision, this  Court recognized:

The lawyer's role in the national economy is not the only
reason that the opportunity to practice law should be
considered a “fundamental right.” We believe that the legal
profession has a noncommercial role and duty that reinforce
the view that the practice of law falls within the ambit of the
Privileges and Immunities Clause.  Out-of-state lawyers may
– and often do – represent persons who raise unpopular
federal claims. In some cases, representation by nonresident
counsel may be the only means available for the vindication
of federal rights.  The lawyer who champions unpopular
causes surely is as important to the “maintenance or well
being of the Union,” as was the shrimp fisherman in Toomer
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or the pipeline worker in Hicklin.

Supreme Court of New Hampshire v. Piper, 470 U.S. 274 (1985).

 Here, Respondent – forced by circumstances he neither sought nor desired – was

called to prosecute the unpopular cause of calling the Florida and Federal judiciary to

account.  As Respondent had good reason to believe as detailed in this Response, the

quote attributed to Patrick Henry had come to pass:

Power is the great evil with which we are contending.  We
have divided power between three branches of government
and erected checks and balances to prevent abuse of power.
However, where is the check on the power of the judiciary?
If we fail to check the power of the judiciary, I predict that
we will eventually live under judicial tyranny.

Indeed, Respondent was faced in his Florida Family Court matter with judges

who simply ignored the constrictors of stare decisis and the Rule of Law.  Confronted

with that, what was Respondent’s duty? 

Knowing full well he would incur the wrath of the Florida and Federal Court in

which he would challenge the departure from the strictures of stare decisis and the Rule

of Law, Respondent nonetheless pressed on as he was obligated by his oaths to raise

“unpopular federal claims” in the Florida and Federal courts as only he could for: (i)

lack of local counsel willing to incur the wrath of a demonstrably vindictive Florida

judiciary and (ii) his natural ability to persevere regardless of personal cost imposed by

a Florida judicial resolution system which is “fair” in name only.

Simply stated, “principles of right and justice” to not permit this Court to
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recognize a Florida Supreme Court suspension premised upon a procedure

nauseatingly, Constitutionally defective proceeding based upon fabricated facts from

judges not sworn, not subject to cross-examination and completely immune from any

personal or professional consequence for their retribution against Respondent’s

challenge to their authority.

At worst here, Respondent repeatedly and properly sought access to court to

challenge the Florida Court system’s violating his fundamental rights as a father, a

right his forefathers’ obligated this Court to afford. Cf: Marbury v. Madison, 5 U.S. (1

Cranch) 137, 163 (1803)(“[T]he very essence of civil liberty certainly consists in the right

of every individual to claim the protection of the laws, whenever he receives an injury.

One of the first duties of government is to afford that protection.”)

To disbar Respondent here is to explicitly approve of the Florida disciplinary

procedure and to add to the judicial armamentarium a weapon to silence those – such

as Respondent – who challenge the judicial status quo.

V. CONCLUSION

Delightful as it would be for this Court to rid themselves of Respondent,

regrettably, this Court is simply not authorized to do so in this matter. 

Here, no “client” of Respondent has been harmed.  Only a judiciary which resents

even the slightest suggestion that it is careening widely out of control and is permitting

an adjudicatory process to become prisoner to the legal profession for the sole purpose

of that profession’s profit.
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Instead, this Court must address each claim raised by Respondent and determine

not only the invalidity of the process at-great-cost crystallized for review here, but

whether the State was ever ceded power to silence those who rightfully raise voices

against it.

WHEREFORE, rather than being condemned, Respondent should be lauded for

his diligent and faithful adherence to the ideals of lawyers refusing to allow injustice

to cross their path unchallenged.

I declare under penalty of perjury under the laws of the United States of America
that the foregoing facts are true and correct.

MONTGOMERY BLAIR SIBLEY
4000 Massachusetts Ave, NW, #1518
Washington, D.C. 20016
202-478-0371(Voice/Fax)
Email: mbsibley@gmail.com

By:                                                 
Montgomery Blair Sibley
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IN THE SUPREME COURT OF FLORIDA
(Before a Referee)

THE FLORIDA BAR,

Complainant,

vs.

MONTGOMERY BLAIR SIBLEY The 

Respondent.
______________________/

Supreme Court Case
No. SC06-1387

Florida Bar File Nos. 2003-00,597(2B)
and 2005-00,557(2B)

REPORT OF REFEREE

I. SUMMARY OF PROCEEDINGS:

Pursuant to the undersigned being duly appointed as Referee for the Supreme
Court of Florida to conduct disciplinary proceedings as provided for by Rule 3-7.6 of the
Rules Regulating The Florida Bar, trial of this cause was undertaken on April 16, 2007.
All of the pleadings, notices, motions, orders, and exhibits are forwarded with this
report and the foregoing constitute the record in this case. The following individuals
appeared as for the parties: On Behalf of The Florida Bar: Barnaby L. Min, The Florida
Bar, 444 Brickell Avenue, Suite —100, Miami, Florida 33131

On Behalf of the Respondent: None. Mr. Sibley, representing himself, failed to
appear after properly being notice to appear.

II. FINDINGS OF FACT:

A. Jurisdictional Statement:

The Respondent is, and was at all times material herein, a member of The
Florida Bar, and subject to the jurisdiction and disciplinary rules of the Supreme Court
of Florida.

B. Narrative Summary of Cases:
EXHIBIT “B”
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The undersigned attempted to schedule a mutually convenient time for the final
hearing and left messages for the Respondent to determine what his schedule was. As
of the filing of this report, none of those messages have been returned. Accordingly, on
March 28, 2007, the undersigned sent out a Notice of Final Hearing and scheduled the
final hearing for April 16, 2007. On April 11, 2007, the Respondent filed a Motion to
Dismiss or, Alternatively, Fifth Affidavit and Motion to Disqualify, or, Alternatively,
Motion to Continue Hearing which was denied. On the final hearing date of April 16,
2007, the Respondent failed to appear. The Respondent failed to contact the
undersigned’s chambers or counsel for The Florida Bar to indicate that he was
unavailable or would not be appearing for the final hearing. The undersigned notes that
in his motion filed on April 11, 2007, the Respondent stated that he would be available
by telephone. Yet, as noted, the Respondent failed to contact either the undersigned or
counsel for The Florida Bar by telephone, facsimile, or electronic mail.

Accordingly, the final hearing proceeded without the Respondent being present.
See The Florida Bar v. Catalano, 685 So. 2d 1299 (Fla. 1996).

COUNT I
The Florida Bar File No. 2003-00,597(2B)

By order dated August 5, 2002, Judge Maxine Cohen Lando of the Eleventh
Judicial Circuit found the Respondent in contempt of court for willfully failing to pay
child support. In that order, Judge Lando determined that the Respondent owed child
support in the amount of $100,000.00. Judge Lando further determined that the
Respondent had the present financial ability to pay the child support but willfully failed
to do so and, accordingly, willfully violated the trial court’s order. Because the
Respondent was in contempt of court for willfully failing to pay child support, Judge
Lando sentenced the Respondent to 90 days in jail unless the Respondent paid the
outstanding child support. Judge Lando further set a payment plan for the Respondent
to pay his outstanding child support.

By order dated October 18, 2002, Judge Lando amended her contempt order to
increase the incarceration period to an indefinite period of time until the Respondent
fully paid the outstanding child support. As of November 22, 2002, the Respondent
failed to pay any of the outstanding child support and failed to comply with Judge
Lando’s payment plan. Accordingly, on November 22, 2002, Judge Lando issued an
Order of Contempt and Commitment to the Miami-Dade County Corrections
Department. Respondent sought review of Judge Lando’s various orders of contempt
and they were upheld on appeal. 



Appendix - 8

COUNT II
The Florida Bar File No. 2005-00,57(2B)

On November 3, 2004, the Third District Court of Appeal filed an opinion in the
matter of Sibley v. Sibley, 885 So. 2d 980 (Fla. 3rd DCA 2004) affirming the lower
court’s child support and contempt orders, and directing that the Respondent was
precluded from further self-representation in that court. In that opinion, the Third
District Court of Appeal found that the Respondent had initiated 25 self-represented
appellate proceedings (24 of which were found to be of no merit); filed at least 12
federal court actions against various judges assigned to his case, the court system, and
his former wife (all of which were dismissed); and had filed a federal action in
Delaware against his former wife (which was dismissed). The Third District Court of
Appeal also found that the Respondent “has served as an unending source of vexatious
and meritless litigation”, and agreed that his appeals were without merit. (emphasis
added). The Respondent sought review of the Third District’s opinion by the Supreme
Court of Florida, which was denied at Sibley v. Sibley, 901 So. 2d 120 (Fla. 2005). 

III. RECOMMENDATION AS TO GUILT:

Based on the foregoing, I find that The Florida Bar has presented clear and
convincing evidence of guilt to this Court and I make the following recommendations:

AS TO CASE NUMBER 2003-00,597(2B)

I recommend that the Respondent be found guilty of violating Rule 4-8.4(h) (A
lawyer shall not willfully refuse, as determined by a court of competent jurisdiction,
to timely pay a child support obligation) of the Rules of Professional Conduct. 

AS TO CASE NUMBER 2004-70,036(11F)

I recommend that the Respondent be found guilty of violating Rule 4-3.1
(Meritorious Claims and Contentions) of the Rules of Professional Conduct. 

IV. RECOMMENDATION AS TO DISCIPLINARY MEASURES TO BE
APPLIED:

Based on the foregoing, I recommend that the Respondent be suspended from
the practice of law in the State of Florida for a period of three (3) years. My
recommendation is based on the facts presented and found and the following applicable
standards from Florida Standards for Imposing Lawyer Sanctions: 
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A. 5.14 Admonishment is appropriate when a lawyer engages in any other
conduct that reflects adversely on the lawyer's fitness to practice law.

B. 6.21 Disbarment is appropriate when a lawyer knowingly violates a court
order or rule with the intent to obtain a benefit for the lawyer or another, and causes
serious injury or potentially serious injury to a party or causes serious or potentially
serious interference with a legal proceeding.

C. 6.22 Suspension is appropriate when a lawyer knowingly violates a court
order or rule and causes injury or potential injury to a client or a party, or causes
interference or potential interference with a legal proceeding. 

D. 7.1 Disbarment is appropriate when a lawyer intentionally engages in
conduct that is a violation of a duty owed as a professional with the intent to obtain a
benefit for the lawyer or another, and causes serious or potentially serious injury to a
client, the public, or the legal system. 

E. 7.2 Suspension is appropriate when a lawyer knowingly engages in conduct
that is a violation of a duty owed as a professional and causes injury or potential injury
to a client, the public, or the legal system. 

V. PERSONAL HISTORY, PAST DISCIPLINARY RECORD,
AGGRAVATING FACTORS, AND MITIGATING FACTORS:

Prior to recommending discipline pursuant to Rule 3-7.6(m) (1) (C) of the Rules
Regulating The Florida Bar, I considered the following: 

A. Personal History of the Respondent: 

Age: 50
Date Admitted to Bar: December 7, 1987
Prior disciplinary record: N/A

B. Aggravating Factors:

1. 9.22(b) Dishonest or selfish motive
2. 9.22(c) Pattern of misconduct
3. 9.22(d) Multiple offenses
4. 9.22(e) Bad faith obstruction of the disciplinary proceeding by
intentionally failing to comply with rules or orders of the disciplinary
agency
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5. 9.22(g) Refusal to acknowledge wrongful nature of conduct
6. 9.22(i) Substantial experience in the practice of law

C. Mitigating Factors: None

VI. STATEMENT OF COSTS AND RECOMMENDATION AS TO THE
MANNER IN WHICH COSTS SHOULD BE TAXED:

I find the following costs were reasonably incurred by The Florida Bar in these
proceedings and should be assessed against the Respondent: 

Administrative Fee . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $1,250.00
Court Reporter (Hearing on 1-23-07) . . . . . . . . . . . . . . . . . . . . . . . . . . . . $75.00
Court Reporter (At Final Hearing) . . . . . . . . . . . . . . . . . . . . . . . . . . . . $135.00
Copy Costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $1,176.35
Staff Investigator's Costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $1,354.15
Bar Counsel’s Travel Costs . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $19.86

___________
INTERIM TOTAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $4,010.36

I recommend that the foregoing costs be assessed against the Respondent. It is
further recommended that the execution issue with interest at the statutory rate to
accrue on all costs not paid within 30 days of entry of the Supreme Court's final order.

Dated this 28 day of June, 2007.

/s/ Orlando A. Prescott
ORLANDO A. PRESCOTT
Referee, Circuit Court Judge
Richard E. Gerstein Justice Building
1351 NW 12 Street, Room 713
Miami, Florida 33125

Copies to:

Barnaby L. Min, Bar Counsel
Montgomery Blair Sibley, Respondent
Kenneth L. Marvin, Staff Counsel
Brian B. Burgoon, Designated Reviewer
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SUPREME COURT OF FLORIDA
FRIDAY, MARCH 7, 2008

CASE NO.: SC06-1387
Lower Tribunal No(s).: 2003-00,597(2B),

2005-00,557(2B)

THE FLORIDA BAR,

Complainant(s)

vs.

MONTGOMERY BLAIR SIBLEY,

Respondent(s).
_______________________________/

The report of the referee is approved and respondent is suspended from the
practice of law for three years, effective thirty days from the date of this order so that
respondent can close out his practice and protect the interests of existing clients. If
respondent notifies this Court in writing that he is no longer practicing and does not
need the thirty days to protect existing clients, this Court will enter an order making
the suspension effective immediately. Respondent shall accept no new business from
the date this order is filed until he is reinstated.  Respondent is further directed to
comply with all other terms and conditions of the report.

Judgment is entered for The Florida Bar, 651 East Jefferson Street, Tallahassee,
Florida 32399-2300, for recovery of costs from Montgomery Blair Sibley in the amount
of $4,599.51, for which sum let execution issue. 

Not final until time expires to file motion for rehearing, and if filed, determined.
The filing of a motion for rehearing shall not alter the effective date of this suspension.

LEWIS, C.J., and WELLS, ANSTEAD, PARIENTE, QUINCE, CANTERO, and BELL,
JJ., concur.

A True Copy
Thomas D. Hall
Clerk of the Supreme Court

EXHIBIT “C”



1 On August 11, 2008, the United States District Court for the Northern District
of Florida, Tallahassee Division, in Sibley v. Florida Bar, Case No. 4:08cv219-RH/WCS,
rejected Sibley’s contention that 4 U.S.C. sections 101 and 102 imposed a duty upon
the justices of this Court or the referee which was not fulfilled. That court held section
101 did not require the prescribed oath to be executed in written form and that section
102 imposed a duty on the person administering the oath and not the person taking it.
Further, it held that the oral investiture or “swearing-in” ceremony conducted when
a Florida Supreme Court justice or judge serving on the bench in Florida takes office
complied with the requirements of Article VI of the United States Constitution and 4
U.S.C. sections 101 and 102. We concur with and adopt the federal court’s reasoning
and analysis on this issue.
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SUPREME COURT OF FLORIDA
September 25, 2008

CASE NO.: SC06-1387

THE FLORIDA BAR vs. MONTGOMERY BLAIR SIBLEY
_____________________________________________________________________________
Complainant(s) Respondent(s)

PER CURIAM. EXHIBIT “D”

We have for review post-discipline motions filed by Montgomery Blair Sibley.
The motions challenge the authority and power of some Supreme Court justices to act
as constitutional judicial officers. Sibley is not entitled to relief, and we write to resolve
this matter with finality. We have jurisdiction. See art. V, § 15, Fla. Const.

Sibley argues that the referee who presided in his Bar discipline case and all but
one of the justices of this Court are without authority to act because they have
allegedly failed to properly execute loyalty oaths to serve as constitutional judicial
officers with their respective courts. Sibley relies on section 876.05, Florida Statutes.1

Sibley’s arguments and positions are both inaccurate and legally insufficient.
Each of the justices of this Court has taken the oath of office prescribed by the
Constitution in a well-attended public ceremony. Further, all of the justices of this
Court have executed judicial office loyalty oaths and oaths of office at the time of
appointment and for each retention election since appointment to this Court, which
oaths are maintained by the Secretary of State or the Division of Elections. All of the



2 Significantly, section 876.05 requires any person “who now or hereafter [is]
employed by or who now or hereafter [is] on the payroll of the state” or any of its
subdivisions to execute the prescribed loyalty oath. The section does not expressly
require the person to execute a new and separate oath for each new position or office.
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justices appointed to the Court in 1998 or earlier executed written, notarized oaths of
office in full compliance with the dictates of section 876.05. Justices Cantero and Bell,
appointed to this Court in 2002, executed the written oath being utilized by the
Secretary of State at that time, which oath did not require the signature or seal of a
notary, but was nevertheless signed under oath. Justice Bell, who served as a judicial
officer in a different court prior to appointment to this Court, executed a written,
sworn, and notarized oath prior to assuming his previous judicial office in 1990.2

The Honorable Orlando Prescott, a circuit judge in the Eleventh Judicial Circuit
in and for Dade County and the referee who presided in Sibley’s case, likewise
complied with the constitutional requisites prior to assuming the duties of his office.
Further, as an elected judicial officer, Judge Prescott was required to submit a sworn,
notarized Oath of Candidate form, which fully satisfies section 876.05, Florida
Statutes, as a prerequisite to qualifying as a candidate for the position he now holds.

Further, every member of The Florida Bar, which includes all judicial officers
in this state, takes the Oath of Admission to The Florida Bar. That oath includes an
oath to “support the Constitution of the United States and the Constitution of the State
of Florida.” The oath is either administered in a public induction ceremony or before
“any resident Circuit Judge or other official authorized to administer oaths, such as a
notary public.” Fla. Bar Admiss. R. 5-12-5-13. An executed copy of the oath is then filed
with the Florida Board of Bar Examiners.  Fla. Bar Admiss. R. 5-14.

Finally, although not legally required, the justices who had not done so before
executed new, notarized loyalty oaths by October 2007, months before the March 7,
2008, order suspending Sibley from the practice of law.

Thus, even if Sibley were correct in arguing that the failure of a judicial officer
to have a written, executed, and notarized loyalty oath on file pursuant to section
876.05 would deprive such officer of the authority to act, a majority of the Court
fulfilled the statute’s requirements long before Sibley’s present case arose, and all of
them had by the time of Sibley’s suspension.

These factual inaccuracies notwithstanding, Sibley also misperceives the
function of the statute in question. Section 876.05 does not relate to the jurisdiction or
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authority of judicial officers. At most, it is a limitation on the authority of those in
charge of issuing vouchers to pay state employees or officers who have not executed a
loyalty oath.

Sibley’s asserted interpretation of section 876.05, that judicial officers who fail
to properly execute the prescribed oath and have it duly notarized lack authority to act,
would bring the statute into direct conflict with the Florida Constitution. Judicial
officers, including all those who considered or decided issues relevant to this case, take
and properly execute the oath required by article II, section 5 of the Florida
Constitution prior to assuming judicial office. Article II, section 5(b) of the Florida
Constitution provides:

(b) Each state and county officer, before entering upon the
duties of the office, shall give bond as required by law, and
shall swear or affirm: “I do solemnly swear (or affirm) that
I will support, protect, and defend the Constitution and
Government of the United States and of the State of
Florida; that I am duly qualified to hold office under the
Constitution of the state; and that I will well and faithfully
perform the duties of (title of office) on which I am now
about to enter. So help me God.”, and thereafter shall devote
personal attention to the duties of the office, and continue
in office until a successor qualifies.

This oath incorporates the less specific oath required by section 876.05, which
provides:

(1) All persons who now or hereafter are employed by or who
now or hereafter are on the payroll of the state, or any of its
departments and agencies, subdivisions, counties, cities,
school board and districts of the free public school system of
the state or counties, or institutions of higher learning, and
all candidates for public office, except candidates for federal
office, are required to take an oath before any person duly
authorized to take acknowledgments of instruments for
public record in the state in the following form:

I, _____, a citizen of the State of Florida and of the United
States of America, and being employed by or an officer of
_____ and a recipient of public funds as such employee or
officer, do hereby solemnly swear or affirm that I will
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support the Constitution of the United States and of the
State of Florida.

(2) Said oath shall be filed with the records of the governing
official or employing governmental agency prior to the
approval of any voucher for the payment of salary, expenses,
or other compensation.

It is well established in the law that where the Constitution prescribes the
manner in which something may be accomplished, the means are exclusive. State v.
Andrews, 113 So. 2d 701, 702 (Fla. 1959). Further, express or implied provisions of the
Constitution cannot be altered, contracted, or enlarged by legislative enactment.
Sparkman v. State ex rel. Scott, 58 So. 2d 431, 432 (Fla. 1952).

In this instance, the Florida Constitution establishes the requisite oath of office
for judicial officers in this State. Upon taking the prescribed oath, such officers are
obligated to devote their personal attention to the duties of their respective offices. If
we were to interpret section 876.05 in the manner urged by Sibley, the statute would
be in direct conflict with the Constitution and we would be constrained to declare the
statute unconstitutional.

To the extent possible, courts have a duty to construe a statute in such a way as
to avoid conflict with the Constitution. State v. Gale Distrib., 349 So. 2d 150, 153 (Fla.
1977). Additionally, in determining the constitutionality of a statute, courts should be
guided by the statute’s substance and manner of operation, rather than by its form. Ex
parte White, 178 So. 876, 880 (Fla. 1938). Indeed, the purpose and intention of a
legislative act should be construed to fairly and liberally accomplish the beneficial
purpose for which it was adopted and all intendments favored toward its validity,
rather than applying a rule of strictness which would defeat and make the
fundamentals of legislative power meaningless. Hanson v. State, 56 So. 2d 129 (Fla.
1952).  For these reasons, we examine the origins and purposes of section 876.05.

Section 876.05 was first enacted in 1949. See ch. 25046, § 1, at 104, Laws of Fla.
(1949).  The express purpose of the act was to “protect [the State’s] government, its
citizens and its schools from the infiltration of . . . conspiratorial fanatics whose first
allegiance this Legislature finds to be not to the good of this State but rather to its
forceful destruction.” Since that time, various parts of the prescribed oath have been
held unconstitutional and, consequently, deleted from the statute, leaving only that
which remains today. See, e.g., ch. 83-214, § 22, at 851, Laws of Fla. (deleting
provisions from the oath pertaining to membership in the Communist Party or any
organization advocating the overthrow of the government); see also Cramp v. Bd. of
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Pub. Instruction of Orange County, 368 U.S. 278 (1961) (holding unconstitutionally
vague that part of the oath deleted in chapter 83-214).

A comparison of the language of the oath of office provided in article II, section
5(b) and as enrolled in section 876.05 reveals they are more similar than dissimilar.
Indeed, the constitutional oath is more sweeping, as it requires the oath-taker to
“support, protect, and defend” the federal and state Constitutions as opposed to merely
supporting them, as is required by the statute. The only requirement of the statute
that is not also required by the constitutional oath of office is that a written, notarized
copy of the oath be preserved to memorialize the fact that the oath was taken. To the
extent this portion of the statute is interpreted to enlarge the requirements of the oath
of office set forth in the Constitution for the investiture of constitutional officers, it is
unconstitutional and unenforceable. We need not and do not go so far. Rather, we hold
that the dictates of section 876.05 are satisfied when a judicial officer duly takes the
oath of office as set forth in the Constitution and limit our holding to only those judicial
officers who take the oath of office as set forth in the Constitution. We do not address
the validity or the requisites of the statute in any other context than the one extant
here.

Further, even if the referee or any of the justices inadvertently failed to comply
with the technical requirements of section 876.05 by executing a loyalty oath in
writing, and if we also had interpreted the effect of that failure to be that suggested by
Sibley, the de facto officer doctrine, which has been long established in Florida, would
nevertheless cure any defect. A de facto officer is “[o]ne who, while in actual possession
of the office, is not holding such in a manner prescribed by law.” Black’s Law
Dictionary 375 (5th ed. 1979). De facto officers exercise the functions of office under
color of title, in full view of the public, and in such manner and under circumstances
of reputation or acquiescence that would suggest no ineligibility. See State ex rel.
Hawthorne v. Wiseheart, 28 So. 2d 589, 593 (1946). A de facto officer exercising the
functions of office in consequence of a known and valid appointment or election may
serve if the only defect in title is a failure to comply with some requirement or
condition such as executing an oath or doing so in accordance with a prescribed form.
See Gregory v. Woodbery, 43 So. 504, 507 (Fla. 1907) (holding the failure to file the oath
of office did not invalidate the official’s public acts); State ex rel. Bisbee v. Bd. of County
Canvassers, 17 Fla. 9, 16 (1878) (holding official’s return of the oath bearing an
unsigned jurat did not invalidate the official’s public acts).

The de facto officer doctrine was “engrafted on the law for [reasons of] public
policy and necessity, in order that the interest of the public and others dealing with the
officer might be protected.” Hawthorne, 28 So. 2d at 593; see also Sawyer v. State, 113
So. 736, 744 (Fla. 1927). As a practical matter, the public is entitled to rely upon the
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official acts of a person who is exercising the duties of an office and should not be
required to inquire regarding an officer’s qualifications. Consequently, “[t]he law
validates the acts of de facto officers as to the public and third persons on the ground
that, though not officers de jure, they are in fact officers whose acts public policy
requires should be considered valid.” Sawyer, 113 So. at 744. In other words, “[a] de
facto officer’s acts are as valid and binding upon the public or upon third persons as
those of an officer de jure.” Kane v. Robbins, 556 So. 2d 1381, 1385 (Fla. 1989) (on
rehearing).

Accordingly, “Respondent’s Motion to Vacate Order of March 7, 2008 as Void,”
“Respondent’s Second Emergency Motion to Vacate Order of March 7, 2008 as Void as
Referee Never Took the Loyalty Oath,” “Respondent’s Third Emergency Motion to
Vacate Order of March 7, 2008 as Void as Five Justices of This Court Failed to Execute
Proper Candidate’s Oaths Prior to Retention Elections,” “Respondent’s Fourth
Emergency Motion to Vacate Order of March 7, 2008 as Void as Six Justices of this
Court Failed to Execute Proper Loyalty Oaths,” “Respondent’s Fourth Motion and
Affidavit for Disqualification of All the Justices of the Florida Supreme Court,” and
“Respondent’s Motion to Expedite Determination of his Pending Motions” are hereby
denied on their merits.

It is so ordered.

QUINCE, C.J., and WELLS, ANSTEAD, PARIENTE, LEWIS, and BELL, JJ., concur.

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION, AND IF
FILED, DETERMINED.

Original Proceeding – The Florida Bar

Kenneth Lawrence Marvin, Director of Lawyer Regulation, The Florida Bar,
Tallahassee, Florida, and Arlene Kalish Sankel, Bar Counsel, The Florida Bar, Miami,
Florida, for Complainant

Montgomery Blair Sibley, pro se, Washington, D.C., for Respondent
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SUPREME COURT OF FLORIDA
Friday, November 14, 2008

CASE NO.: SC06-1387

THE FLORIDA BAR vs. MONTGOMERY BLAIR SIBLEY
____________________________________________________________________________
Complainant(s) Respondent(s)

Respondent's motion for rehearing and clarification is hereby denied. No
additional motions or pleadings will be entertained in this matter.

QUINCE, C.J., and WELLS, ANSTEAD, PARIENTE, and LEWIS, JJ., concur.





Case 1:08-cv-00434-HHK     Document 34      Filed 06/14/2008     Page 85 of 133




